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DCI/DDCT Meeting with Senators Boren and Calien

30 September 19§87, 1630, 219 llaxt

(Retwui to Executive Stait)

STAT

DCT:

Just a reminder that you should
invite Senators Boren and Cohen tc
attend the next Intelligence Community
Off-site Conference| L‘
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OCA "87-5046
28 September 1987

MEMORANDUM FOR: The Director

FROM: David D. Gries O(/S

Director of Congressional Affairs

SUBJECT: Your Meeting on 30 September with
Senators Boren and Cohen

Your reqular monthly meeting with Senator David Boren
(D., OK) and Senator William Cohen (R., ME), the Chairman and
Vice Chairman of the Senate Intelligence Committee respectively,
is scheduled for 30 September at 1630 in 219 Hart Office
Building. Bob Gates and senior Intelligence Committee staff
will also attend.

25X1

New Oversight Legislation: You might ask again about
legislative proposals emerging from the Iran-Contra
hearings. We understand that Senator Inouye is
polling other Senate committees for legislative
proposals that could be incorporated in the report of
the Senate Iran-Contra Committee and on 25 September,
Senator Cohen introduced the "Intelligence Oversight
Act of 1987" (Tab A). We also hear rumors of a
proposal requiring a statutory Inspector General for
the Agency who would report to Congress and the DCI.
They may mention that those Members favoring tough new
oversight legislation are citing the new book by Bob
Woodward as evidence that current oversight has been
inadequate.

Government Accounting Office Problem: We have invited
Senator Glenn out for breakfast to discuss his
legislation requiring Government Accounting Office

25X1
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audits of Agency accounts and programs. We believe
you should tell the Senators about this as a way of
conveying your continuing opposition to surveillance
by the Government Accounting Office. (FYI: We are
told that the Rules Committee has approved a
supplemental budget request from the Intelligence
Committee to enable it to establish its own audit
unit. Floor approval will be required.)

Impact of Arms Control on the Intelligence Community:
We are concerned that ratification process for any
arms control treaty will greatly increase demands for
Intelligence Community briefings of Congress with the
attendant risk that our most sensitive sources and
methods will be exposed in the public debate. Aside
from briefings for Members, we propose to limit
briefings dealing with these sensitive areas to the
staffs of the Intelligence and Armed Services
Committees, and we request their support in this
matter. Of course, briefings on the details of these
sensitive sources and methods would be reserved for
Members only.

The following items are for your background in case the
Senators raise them:

Inspector General Report on Central America: In
mid-September I conveyed to the Committee your
decision not to provide the Inspector General's report
on Central America. I said that you had not yet
reviewed the report and in any case considered it a
building block for the Special Counsel's report, which
vou expected to receive in late November. The

25X1

SECRET
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The Moscow Embassy: The Intelligence Committee staff
finds it difficult to understand why you signed off on
the Department of State's proposal to rebuild the top
floors of the new embassy building in Moscow, and
Senators Boren and Cohen may raise this issue. The
Senate Intelligence Committee favors full destruction.

Our New Pay and Performance Initiative: We have
reached a tentative agreement with Senate and House
Intelligence Committee staffers to invite the National
Academy of Public Administrators (of which you are a
member) to study our personnel system and the proposed
changes. This represents a compromise between the
House Committee's plan for a Presidential Commission
to make a study and our preference for no study at
all. Although the final National Academy report will
not be due until January 1989, language will be
included in the Committee report which states that it
is not the intention of Congress to slow down
personnel initiatives agencies deem necessary. We are
to identify our priority areas for implementation and
National Academy of Public Administrators will
research these first and make recommendations. Our
contract with National Academy should call for
specific interim reports in accordance with our time
schedule.

cC: DDCI

SECRET
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29 September 1987

OCA 87-5063
MEMORANDUM FOR: The Director
FROM: David D. GriesD%)’
Director of Congressional Affairs
SUBJECT: Additional Item for Your 30 September 1987

Meeting with Senators Boren and Cohen

The Acting Director of the Intelligence Community Staff
requests that the following item be placed on the agenda for
your meeting with Senators Boren and Cohen.

Treasury Appropriations Bill: A provision in the
Senate version of the Treasury Appropriations Bill
(Tab A) would require that in Fiscal Year 1989 all
parent agencies be fully reimbursed for employees
detailed to other agencies for more than 60 days.
Quarterly reports to the Appropriations Committee
would be required in Fiscal Year 1988. The House
version of this Bill does not contain the detailee
provision. The Defense Intelligence Agency, which
would be seriously affected by this Bill, and the
National Security Council are working with the
Intelligence Oversight Committees to have the
provision stripped in conference. If enacted, this
provision could affect as many as 15 officers--or as
few as two--currently detailed to the Intelligence
Community Staff, depending on how the Bill is
interpreted. The impact on the Intelligence Community
Staff could be as much as $700,000 and there exists a
possibility that these 15 positions could be counted
against the Staff's current level which is frozen at
237 positions.

cc: DDCI
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- River 'be

-

1812882
- - propose nut a: portion ol thecmne!
be - establisited - is ‘s national

-recreation "area, and f‘thtt thé Jower
portions of the Méadow: und the Blue-
_stone be designated as the State’s first
wild ahd scenic rivers.’ This bill' will
also allow for much-needed. boundary
modifications in the New River Gorge
Nauoml River.

- Protecting these rlven in their. pris-
tine state will give people the oppertu-
nity to enjoy their unmatched beauty
for years to come. Federal designation
of these rivers will go a long way
toward luring more tourists to south-
ern West_Virginia. Each year, 700,000
tourists.visit the New River Gorge ‘Na-

tional River. Being part of the Nation-

. a} Park-System will provide. increased
: awareness--both: nationally -and inter-
nationally--to the recreational oppor-
- tunities’ avatlable on .these rivers. It
- will give West Virgiria’s wild, wonder-
ful rivers more publlclty than we could
ever buy. -
. The recently funded New River
the just-completed West Vir-
ginis 'rumptke. and :the soon-to-be-
‘completed Interstate:64 -will. enable
tourists to.visit these areas on modern,
safe;. and convenient - highways.
West Virginia’s . interstate
system is now among the most elabo-
rate and acecessible in the Nation. - -
The Gauley River National Recrea-
ﬂonmmwversﬂb-muem
mént from Summeraville to- Swiss. -
With its bOulder-strewn rapids. high

..even. - more - demanding
Gauley due to’ m nmow ehannel and

steep grade..

One of the most prhtlne rivers in
the United States is the Bluestone.
‘Well known for its beauty ghd mag-
nificent gorge, superb opportunities
exist for fishing, camping, rafting
canoeing on the Bluestone.

* The Greenbrier River was also stud-
jed under the legislative-mandate. The
study, conducted by the Forest Serv-
fce, determined that. 133 miles of the
river were eligible for Federal protec-
tion. Under the p

- Wild and Scenic Rivers Act, 106 miles
were judged to be recreational. The
Forest Service recommended that the
river be protécted by the State Natu-
ral Stream Preservation Act—not by
the Federal Govemment through con-
gressional action. -

1 have. received hundreds of letters,
_numerous phone calls, and have met
with many residents of Pocahontas
and Greenbrier. Counties on the pros-
pect - of including -the Greenbrier -in

the system .of federally protected

proeess by’

" approved wi

- -and for other purposes; to the Select
. Committee on Intelligence.. -

,a.ndv

ons of .the 1968
. ont.aet that ‘this bill would place no
were classified as scenic and 27 miles new restrictio

‘elther ih the' conduct of ‘intelligence

CONGRESSIONAL RECORD = SENATE:

rivers. To give people & chance $0 be .
:-heard on the propoesl, I

sponsored
public meetings in Durbin, Marlinton,
and Lewisburg. Whatlheardfrommy
constituents  was . .overwhelming
desire to pmbect thelx river—but not

‘through designation as a scenic river.
Moreover, any plan that is put forth

to protect the Greenbrier must ad-

_dress ‘the issue of flood control. In-

1985, the region was devastated by a

flood. Currently, the Corps of Engi-
neers is preparing a feasibility study
that will suggest various -alternatives
for flood protection. This study will be
ready for release and public discussion
in January 1988.

‘Based on_ what I hnve heard from -
.my oonstitutents and the .unresolved.
. flood eontrol issue, 1 have decided not
~to include

‘Greenbrier River-in this
legislation.:
interest in protecting the river, I will
offer ‘'my assistance ‘in’ developing a
local ‘plan that will protect the river—
while not precluding etféct.lve nood
control. '

Mr.. Presldent wit.hout a doubt, the

.rivers that T have proposed for Federal

designation are worthy of incluston in

the system of wild and scenic rivers.
- Enactment thb legislation will com-
: plethent the | New River Gorge
* Ndtional . Rive; matly enhance
- the ecbnomlt: velopment -of southern
West Virginia through tourism. I urge

‘my colleagues to m thia lexhl&tlon
+ 88, g

ce attivities; and to strengthen the
hich such’ activities are
§ﬂn the executive branch,

i INTRLLIGENCE, OVERSIGHT ACT'

‘@ M, COHI:N Mr. President, I am m
- troducing

tbd:y, g ﬂtmk with' three
members of  the Intelligence Commit-

tee, Senators BenTszN, DECONCINT and

MURKOWSKTL, & bill entitled the Intelli-
gence Oversight Act of 1987, which is
an effort to strengthen the statutory
framework already - existing in this

area and to ensure that Congress will -

“continue to' play an active, effective
.role in the oversight of U.S. intelli-
gence actlvltlec, including covert ac-

tions. . -
It isimportmttorecogmzeatthe

ns upon- the President,

activities generally or 6f covert actions
in . particular. Rather, it is aimed at
strenthening the congressional over-
sight process, by clarifying the respon-
sibilities and: roles of both branches
snd removing the other ambiguities
under current law. To be sure, the ef-
fectlvamass ot any law will ultimately

depend the. .mutual trust and
good faith of both parties, but it nev-
ertheleu be ooves us—ln the int.emts

there:is an enormous

) ;,ws m

LA 1 N _,,mmanmmuunwwm
s. 1721. Al bill to: mmve the con-

oml oyersight of ‘ceértein- intelll-
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- September 25, 1987
of . good lovemment—-to .make . our

 mutual responsibilities under the law

a3 clear and certain as we ean.

As has been reported in the press in
recent weeks, the ‘President has, in
fact, taken & number df concrete steps
in this direction. These were reported
to- the Intemgenoe Committees last
August. He-has told us that there will
not be oral findings in’ the future; that
such findings will not authorize covert
actions retroactively, and that all
covert’ programs will be periodically
subjected to review. These steps are
welcome and commendable. But one is
nevertheless obliged to recognize that
these are policies which do not have

-the force of law, whick may be subject

to exceptions or walvers approved by
‘the ~ President in  special ' circum-
stances—ones that. would be highly
classifed~and ‘which are not binding
upon sny future Wom

The bill I am mt today ac-
cepts and builds the commit-
‘ments alteady made to the Intelli-
‘gence Committees by.the nt. It
dounotrm‘ttobethetmu
answer, but it does represent a com-
.prehensive attempt to restructure, and
where necessary, improye’ the current
system of' aversight.

Appendedtothebmls&hntthy“c-
tion-by-section analysis . which séts
forth its purposes in great detail, I
wish only to highlight aevertl of them

Flrst tnebiﬂwomdpwetnauhe. g
pon’ ihtelligehce over- .

and: woald:- . fhiose
lawt e ioctul. Mt fashion. Ac-
‘cordingly, the Hughwé-Ryan - Amend-
‘ment, which was an. mmdment to tbe i
‘Forelgh Assistance Aét of 1961, would
be moved to that portion of the intelli-
gence oversight statute which deals
with limitations on the funding of in-
telligence activities. Moreover, the {im-
itation set forth in Hughew-Ryan

‘would be expanded to tover agencies

of the executive branch other than
CIA which may he used to carry out
covert actions. This hss been. the
policy within the executive branch for
several years, although Hughes-Rym
itself only applies to CIA.

‘Second, the bill would eliminate
much of the ambiguity under current
law by specifying. those col nal
aversight requirements w pertain
to intelligence. activities. and those
which . pertain - to covert. actions—
termed in the bill “special activities.”
Under current law, these- requirement,s
are unclear.

Third, the bill would, for the first
time, provide: explicit statutory au-
thority for the President to authorize
covert actions, or “special activities,”
in support of U.S. foreign policy objec-
tives, provided they are authorized in
accordance with the requirements set
forth in the bill. As I mentioned at.the
outset, these requirements do not

.entail. new restrictions on covert ac-

tions, but are dewned to improve the
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Yo the Comitt nmmmne-

sourees.
By ‘Mz, OQHE &hr hhmon.,ur
Bawyazw, ..mmm
S, 1721, A v to rove the cunzremmn-
al oversight of certxin
and to st m !vy which
such: activities are a j within the enec-
uﬂwbnmh.:ni(wa busposes; te the
By Mz INQUYR tfnt Qimeelf, Mr.
Evang, Mr. Bvap, Mr. Chyssrox, Mr.
SIMPSON, M. DrCORCINT, Wr. BUr-
prex, Nit. Dascaes, My, Murowsk,
Mr. MxCams, Mr. Buveastad Mr.
Boscwunste, My Cotmmawm, \Mr,
Coxnan, Mr. Domnecs, Mr. Go
Mr. Gaaans, Mr. 1w, Mr. Mazsy-
NaGa, Mz Prui, Mr. Rxs, g

wum&mmmmd

Mz, Inouys):

S. 1723. A bill to. autherise the establigh-
ment, of cartain regisnal exhibition facilfties
as part of the Musuem of the Amrerican
Indian, Mtorotherwrmtomemm
mmmmm

-——“

SUBMISSION QF CONCURRENT
AND SENATE RESQOLUTIONS,

mmmumnmmums

- and Senste ressiutions were read, and

refesred (or scted upon), a8 indicsbad:

By Mr. PFORIX from the Committee
xdminsitratfon:

implementing
irade agreements unfer saction 151(d) of
the Trade Act of 1974 {f such amendments
relate to the domestic or foretin waterborme
cominerce of the United 'States; placed on
the catendar. :

By Mr. smmmﬁnur
WaaNer):

8. Res. a%9. A resalutien uhblhh!ng.

“Mining chnus Week”; placed on the
calendar.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. McCLURE. @y reguest):
S. 1119. A bifl to authorive the study
of the transfer of the Southeastern
Power Administration out of Federal
ownership; referred to the Committee
on Energy and Natural Resources.

" AUTHORIZATION OF TRANSFER THE SOUTHEAST-
ERN POWER ADMINISTRATION OUT OF FEDERAL
OWWENSHIP o

@ Mr. McCLURE. Mr.

today I am intreducing by request of

the Department of Bnergy a dill whieh -

wotld authorize the study of the
tramsfer of the Southeastern Power
Adminvistration out of Mederal owner-
ship, management, or control. While I
would note that tivere has in the past
been ‘Iittle comgressional support: for
the tramsfer of any eof the lower 48

President,

 CONGRESSIONAL RBCORD-SENATE

power marketing sdmintstrations

‘ unmayappeud
%0 such transfers--the DAL T am fntro-
ducing by request today nevertheless
represents purt of the fiseal year 1888
budget- request sabmitted dy the ad-
ministra

thon,

Mr. President, T ask unanimeus con-
sent thet the tex! of the Ml aleng
with the tramsmittol letter from the
Department of Energy be printed in
the Rucord.

There deing no objection, the mate-
rhlw-mderedlebemoedmme
Revory, as follows:

8. 1719

Be it enacted by e Semate and House of
of the United States of

™ desiguedt to
SN ot of Fedlenal ewnerahip; mannge-
g Mmmuummmw

cﬂiﬂa lnmtouotthnabuthmtcn '

Power A D
Dmmn'rmt or ENmqy,
ngton, DC, June 10, 1967,

allow the Congress and the
to conduct an infermed dialog
issues,

e on these.
RACKCROUND. OF THE LIGHIATION

Thereareamof.mdlbto al rea-
sems why the Federal GuMe ered
into the busimess of developing thw Nadiom’s
hydooelecizic resources. ¥et mow when
m'owt’:inﬁ‘edmlegrmow; s-
Hme strectched the management.
nanetal capabilities of the Federal Govern.
ment t¢ the limit, wnwdwexmmem
eral responsidiiities closely to determine
where they ean be: reduced. We mrtlcula.rly
aced te revive those activities of a commer-
ciad nature that can be performed as: easily
Govermment. e bebre that eomer level of
governm e comm op-
erations: ifke the Southeastern Power Ad-
mivitration (SEPX) esn be mansged as well
bg pudlic or private entities thed are cloger
i more responsive t0 the aress amd cus-
tomess that. they serve;

Section. 208 ef the Urgent Supplemental
Appropriationa Act, 1988, (Pub. 1. No. 99-
348, § 208, prohibits the executive dranch
from using funtds to prepare or review stud-
Tes, or solicit or-draft preposals on a transfer

administra-

cuﬂ.or nintnthetudhmtyol‘m.‘m
er.
The Administration understands clearly
its responsidility to prove thet there are suf-

mmmm.mwm :

rant proceeding, particulnrly regarding the

beretits to- power consumers in the affected

regions udmhlanu. We believe

purpose of the propowed
study is to identify the range of options

.mmm‘

812851

available for such w temtaficr asid dewsiop 4n

smthmolmmncmmm
and has an installed capacity of

trations,
- 3,002 megawatti . 6f power in ten states.

SEPA ix unique i that it owns no transmis-
sion lines. SEPA’s size would ehnpiity g
tmhmmummot

hMMMﬂM&n
m"wﬂiv&‘dmds with Con-
the peopie regian serped. by
SEPA. We will seek out proposals {has pro-
tect area intereats and the genersl axpayer.
We understand clearty that our propossal
must sxfisfy the pablic and Congress beftre
there is any dhmnee of aceeptance.
The tudy prepesed I W™his lepiclation
souid sliow the transfer «f SEPA 9 be ox-

-amdmed in: depthy, but the isgislstion wonld
,nosmnmfu.mm

besn o] and

OCOTY AND BUBONT DA™Y
Ensetrent of this legistation will resuit in
& budget athority requirement by the: De-

- partment. of Enetgy In the amoust. of

$200,000. This cust would ned. e sharged to
SEPAS customats. The Offioe 61 Mawage-

. ment and Budget. advices thas the enaet-
] mdthhm-ouuhmmd

By Mx ROCKEFELLER:
8 1730 & Wi} to protect und en-
kanoe the netursl, scemie; cultursl,

.and recreational valaes: of certatin seg-
‘metnts of the MNew,

Guaaley, Meadow,
and Bluestone Rivers. i West Visginia
for the denefit of present and future

mmmoﬂermto
Cammue.!mrgym Natural

)

WEST VIRGINIA NATIONAL INYEREST RIVER
CONIERVATION ACT

© Mr\ ROCKBFELEER. Mr. Presi-

dent, I\am very pleased this morming
to introfuce legisiation that wilt net
only protect the magnificent rivers of

southern West Virginta, dut wiRt give
our State’s \tov

mous boost. Qur bl will extend Peder-
al proteetfok &0 the Bluestene,
Gauley, asnd Mendow Rivers. Similar
legisintion introQuced by our eolleagae
from West Virginia, Comgressman

Nick Jor Ramarr, \has aiready passed
the other body with overwhemm; Bi-
partisan support.

In 1978, when the Wew River was
desigmeedamﬁomaﬂ , the legisla-
tion ealied for a study o she tributer-
ies of the New.q,'!'heae tudies, per-
formed by the Park Ser\ deter-

‘mived that the Blaestone, Gyuley, and

Meadow were outstanding
terys of thelr soende, natu

% aftenal, and cutbera? vatues, THe svad.

!eshantenerﬂedmuehsuppo and
excitement tn my Btate. As & resuit, I
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ability of the Intelligenoe Committees k

to carry out their oversight of t.his
vital area.

Recent experience has’ demonstrated
“that the current system has numergus
flaws. This bill. addresses them It pro-
-vides for written authorizatlon of
- covert actions and prohibits retroac-
- tive authorizations: It requires the
congressional oversight committees to
. be advised of all. findings ‘within 48
. hours of their being signed, but per-
. mits such notice to be limited to the
leadership. of both Houses and the
- chairmen and vice-chairmen of thé In-

~ télligence Committees where the Presi-
dent deems such limited notice essen-
tial to protect vital U.S, interests. It

provides that the Intelligence Commit-.

tees be made aware of precisely who

. within Government and outside Gov-
ernment will be used to carry out

. covert actions, and it puts to rest the
notion that the President may author-
ize, under the rubric of covert actions,
activities which would violate the stat-
utes of the United States.

I hope this bill will receive serious
consideration, both by my colleagues
in the Senidte and on the Intelligence
Committee and by those outside Con-

gress with an interest i’ this subject.
‘It represents a balanced, comprehen--

" ‘sive approach to congressional over-

sight of intelligence activities, which,:

" to my mind, would- constitute a decid-
ed improvement over the current
system.

In addition to the bill and a section-
by-section ‘analysis, I  am submitting
the letter the President sent to the In-
tenizence Committee which T reférred
‘to earlier, and T ask unanimous con-
sent.that this mat.erial be m’inted in
the ‘RECORD.

“There being no objection, the mabe-
“‘rial was ordered to be prlnted in the
" RECORD,’ as follows: -

-8.1721

. .Be it enacted by the Senate and Houu of.
. Representatives of the -United States of
.. America in Congress assembled, That this

*Act may be cited as the “Intcmgenee ‘Over-
“stght Act of 1987."

Sxcrron 1. Section 682 of the Foreixn As-
sistance. Act of 1961 (22 U.S.C. 24232) is
hereby repealed.

8kc. 2. Section 501 of Title V of the Na-
tional Security Act of 1947 (50 US.C. 413) is
amended by striking the language contained
. therein, and substituting the following new
sections:

“SEC. 501. GENERAL PROVISIONS,

(a) The President shall ensure that the
Select Committee on . Intelligence of the
Senate and the Permanent Select Commit-
tee of the House of Representatives ¢therein-
after in this title referred to as the “intelli-
gence committees”) are kept fully and cur-
rently informed of the intelligence activities
- of . the United States as required by this
titie. Such activities shall ordinarily be con-
ducted. pursuant to -consultations between
the President, or his representatives, and
the intelligence committees, prior to the im-
plementation of ‘such activities, although

‘nothing contained herein shall be construed
as requiring the approval of the intelligence
oommmeesuacondmonmdenttothe
initiation of such activities.

CONGRESSIONAL RECORD — SENATE

(b) The President shall ensure tw any i}
leégal intelligence activity or' significant in-
telligence failure is reported to the intelli-
gence committees, as well as any corrective
action that has been takén oris plmnea in
connection with. mch mecﬂ wtlv‘lty orin-
telligenee failure: ..

(e) The Presldent md the lntemgence
committees shall each establish such proce-
dures as. may be necessary to carry out the
provisions of -this title. .

(d) The House of Representatives and the
Senate, in consultation with the Director of
Central Intelligence, shall each establish, by
rule or resolution of such House, procedures
to protect from unauthorized disclosure all
classified information and all information
relating to intelligence sources and methods
furnished to the intelligence committees or
to Members of Congress under this section.

' In accordance with such procedures, each of

the intelligence committees shall promptly
call to the attention of its respective. House,
or tq any appropriste committee or commit-
tees of its respective House, any matter re-
lating to-intelligence activities requiring the
attention of such House or such committee
or committees., ' -

(e) Nothihg in this Act shall be eonstrued
as guthority to withhold information from

" the lnwlligence committees on the grounds

that providing the informatioh t6 the intel-
ligence committeés would constitute the un-
authorized disclosure of ¢lassified informa-
tion or info relsung to untemtmce
sources and methods. :

. (f)Asusedklthlssecuon.thetem“intel-

ligence activities” includes, but is not lm#t-

ed to, “special activities,” as defined in sub- ~ States.

section 503(e), below.
SEC. 502. REPORTING INTELLIGENCE ACTIVITIES
OTHER THAN SPECIAL ACTIVITIES,

The Director: of Oentml Intelligence and
the heads of all' departments, agencies,
other ehtitiés of the Unfted States Govern-
ment involved in intellitence activities shan
poiid t:.lle g‘ﬂ 1 all intelligence’
cufrently 0
ties, other than specidl activities as &2:
in subsection 5Q3¢e), below, which are the

responsibility of, are engaged in by, or are

carried out for or on behalf of, amy départ-
ment, agency, or entity of the Unlted States

Government, including any significant an--

ticipated intell nce activity; provided that
‘such obligation be carried out with due
regard for the pratection of classified infor-

mation relating to sensitive intelligence
sources and methods. In satisfying this obli-
gation, the Director of Central Intelligence

_and the heads of all departments and agen-

cies and other entities of the United States
Government in intelligence activities shall
furnish the intelligence committees any in-
formation or material concerning intelli-
gence activities other than special activities
which is within their custody or control, and
which is requested by either of the intelli-
gence committees in order to carry out its

‘guthorized.respansibili

SEC. 503, APPROV]NG AND REPOR'I'ING SPECIAL AC-

-(a) The Preddent may authorize the con-
duct of “special detivities,” as defined herein
below, by departments, agencies, or entities
of the United States Government when- he
determines such: sctivities are necessary to

support the foreign policy objectives of the"
United States and are impertant to the na-.

tionil security of the United States, which
determination shall be set forth in a finding
that shall meet each of the followlxmcondi—
tions: -

: (I)Ea.chnndmgsha.nmmwrmnz unless

‘immediate action by the United States is re-

quired and time does not permit the prepa-
ration of a written finding, in which case a

S 12853

wﬂm record of ‘the Pmm&l 's decision
shall ‘be contemporarieously made and shill

" be reduced to a written finding as soon as

possible but in no event-more than ‘forty-
eight (48) hours after the decision is made;

(2) A finding thay not authorise or safic-
tion special activities, -or any aspect of such
activities, which-have already occurred;:

(3) Each finding shall specify each and
every department, agency, or entity of the
United States Government authorized. to
fund or otherwise participate in any way in
such activities; provided that any employee,
contractor, or contract agent of a depart-
ment, agency or entity other than the Cen-
tral Intelligence Agency directed to partici-
pate in any way in a special activity shall be
subject either to the policies and regula-
tions of the Central Intelligence Agency, or
to written policies or regulations adopted by
such department; agency or entity, in con-
sultation with the Director of Central Intel-
ligence, to govern such participation;

(4) Each finding shall specify, in accord-
ance with procedures to be established pur-
suant to subsection 501(c), any third ‘party,

. Including any foreign country, which is not

an element of, contractor or contract agent

-of, the United States Government, or fs not

otherwise subject to U.8. Government poli-
eies-and regulations, who it is contempiated
will be used to fund or otherwise participate
mny way in the speclal lct.im concerned;

5) A ﬁndlng may not guthorme nny
action that would be inconsistent with or
contrary ‘to any Mute of the United

(b) The President; the Director of Central
Intelligence and the heads: of all depart-
ments, agencies, and entities of: the United
States Government authorized to fund or

and - Otherwise participate in any way in a special

activity shall keep the intelligence commit-
tees fully and currently informed of all spe-
cial activities. which: are the responsibility

" of, are engaged in by, or are carried.out for

or on behalf of, any department, agency, or
entity. of the United States Government. In
satistying. this obligation, the intelligence
committees shall bé furnished any informa-
tion or material concerning special activities
which is in the possession, eustody or.con-
trol of any department; agency, or entity of
the United States Government and which is
requested by ejther of the intelligence com-
mittees in order to carry out its authorized

. responsibilities.

'(c). The President shall erisure that any
finding issued - pursuant to subsection (a),
above, shall be reported to the intelligence
committees as soon as possible, but in no
event later than forty-eight (48) hours after
it has been signed; provided, however, that
if the President determines it is essential to
limit access to the finding to meet extraor-
dinary -ciroumstances affecting vital inter-
ests of the United States, such finding may
be-reported to the chairmen and ranking
minority members of the intelligence com-
mittees, the Speaker and minority leader of
the House of Representatives, and the ma-’
jority and minority léeaders of the Senate. In
either case, a certified copy of the finding,
signed by the President, shall be provided to
the chairman of each intelligence commit-
tee. Where access to a finding ie limited to
the Members of Congress {dentified herein
above, a statement of the ressons for limit-
ing such access shall also be provided. .

(d) The President shall promptly notify
the intelligence committees, or, if applica-
ble, the Members of- Ccnm specified in
subsection (e), ahove, .of .any significant
:cuhsnzme in’ any previeuﬂymtoved :pecial

v .
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‘e Asuud tm&hh aeotion mwm tpe-
elal activity” moans - any activity conducted
in support of nationsl foreisn policy objec-
tives abroad which is-planned: and. executed
s0 that the role of the United-8tates Gov-
ernment is not apparent. or.acknowledged
publicly, and’ functiens Wi suppert of such
activity, but whieh is not ntended to infiu-
ence United States - political processes,
public opinion; policies or media; and does
not include sctivities to collect necessary in-
telligence, military operations conducted by
the armed forces of the United States and
subject to the War Powers: Resolution (50
U.S.C. 1541-1548), diplomitic activities -canr
ried out by the Depsrtment of State or per-
sons otherwise acting pursuant to the au-
thority of the President, or activitics of the
Department of Justice or federal law en-
forcement agencies solely to provide assist-
ance t0 the law enforcement authomies of
foreign governmennts.™

Skc. &mmamvamen&
tional Securtty Act of 1847 (50 U.S.C. 414) is
redesignsted as seetion 304 of nich Act, and
is smended by addlnc the . !onowhg m

subsection fd): - - )
(@) Mo fands appropristed for, or other-
wise available ¢ department,’ 3

inay he expendedt, o may dbe directed to be
expended;: special  activity, ss de:
fined tn $03¢e), sbove, unless and

until a Presidential finding required by suls-
‘section: 503(a), sbove; has been signed ‘or
otherwise' hmmed in .ocouhnce m tm
subsection.” -

Skc. 4. Mlonmot'!‘iueVofane)u-
tional Beowdty Aet of 1947 (80 US.C. 418) is
vedu&snﬂed um:: 505 ol cueb Aet. -

Smou—nr-smmn Amx.rsts
m 5. EPEAL oF mﬂ
- AMEWDMEWS: -

herent -and '
e covert ‘action or “spe-
clal activities” ) and other int activi-

“tries, other than activities intended

CONGRESSIONAL RECORD — SENATE

" SKRCTION 3, omsmnt or: mwm.mmcn

wrer S ACTIVISTES . ° ; :
Sect;wn 20f the biil would replaoe the ex-
ting Section: 501 of the National Security
Act of ‘1947 with three new sections that

prescribe, respectively, - general’ provisions -

for oversight of all intelligence activities, re-
porting of intelligence-activities other than
specinl activities, and approval and report-
fng of special aetivities. This revision of cur-
rent l1aw has three prineipal objeetives.

‘The first is to clarify and emphasize the
generst responsibilities of the President to
work with the Congress, through the House
and Senate Intelligence  Committees, to
ensure that 0.8 intelligence activities are

conducted in the natiomal interest. Current

iaw does not fully address the obligations of
the President. Nor does the exiﬂing statute
reflect the commitment to consultation
with the Congress made by the President as
s result of the lessons learnmed from the
Iran-Contra

inguiries.
*‘The second objective is to emnlnucim-

and the need ‘to Specify. those respounsibie
for implementing covert aetions. The aim is

“to clarify the intent of Congress with re-
’ of activities

covert means. Congress has not
. done- 29, except to. extent

was.authorized by the Nation-
. Act of 1947 “to nertoun such

mcuﬂ Councll may from time to

~ Current law requires Presiden-

mwprovsl and the reporting to Congress

ot~ operations in forelgn coun-

aolelr
for “obtalning

. Wﬂ"
does not provide afftrmative’ stawtor.v a.u-’
thority to employ covert means as a supple-

ment to overt instruments of U.8. forelgn
policy. Nor daes it specify what types.of ac-

& tivity are intended to be covered by the

legal requirements for covert action. This
has called into question the legality of

‘covert setfons, such as arms transfers, un-

dertaken as alternatives to overt programs

with express statutory authority. Congress

should expressly authorize covert action as

a legitimate foreign poliey Mrument sub-

::t to0- olenrly defined approval and report-
requivements. -

been eonslstenf.ly followed in recent m

- priok. to the: Impleroentation of

prior conaultationa:
.ﬂect.lonottheneedtonexecuﬂ

-purpose of this bill is 0. use
o establish -

e

-

Séﬁtembcr 29 1?87

:tcrxon su,wtmsm R
'ﬂxenewenm 30xof Title V-of tive Na--
tional: .Security -Act ‘of 1847 would apecily

‘the general responsibilities of the President-
and the. mmm iot Ovenisht, of inm ;
genee activities. :
W Pmmumt Dutwl md Pnor e
Consuitation - .
Snbsect.ion (a) would place & st.at.nt.ory abe -
ligation upon, the President to ¢nsute that
the Senhate, Select: Committee on Intefl-
gence and the House Permanent Select
Commitjee on Inteligence (referred to in
the Dill as the “intelligence committees™
are kept fully and currently informed of the
intelligence activities of the. United States
a8 pequired by this title. Current law. im-
pmessuchduuesontMDCImdagenw
heads, but not on the President himsell.
Overall responsibility should be vested in
the President because of the importance
&nd sensitivity of seeret lnvelngence ‘setivi-

knowiedge of thowe sctivities that he is best
suited 1o ensure is imparted to the intelli-
gehce committees.

The terms and conditions . .

Ior keeping the committees “fully and cur-

“rently Informed* are those set forth inSec e

tions 502 and 503, discusséd below. *

: In sddition, sabeection (a) ‘would:provide
that ‘U8 intelligence ‘activities shall ordi-
rarily . be conducted . pursuant . to. consulta-
tions between the President, or his repre-
sentatives, and the intelligence o

ﬁe&ﬂkhmﬂs&entvdmthemmﬂou
otmemndenrumtedmmmmot

mltappheshaﬂu.&lnm»

tivities, including collection, analysia, poun-
. terintelligence, and

mnmm
' reporting .

terin- fob special muuumummhm

503; discissed below. TTils new general pro-
vhtontorprbre«mnwtbpmmmem

- gente”

“committees supplement . cor-
yent reiivements for keeping the commit-
tees informed of “significant ‘anticipated:in- -
telligenee activities.!” The reguirement ‘for
h m qnmphw re-

ve
cooperation in the formulation of elli-
gence policies. For-example, the President
‘or his epresentatives should ordinerily con-
milt the inteliigened : committoes on pro-
posed: Presidential Findings. nrbr to their
approval by the

Subsection (a) wouldslsouummequ-
fication in current isw. that nothing con-
taindd in the prior consultation or prior
notice requiréments shall be construed as

requiring the spproval of the intelligence
oommitteess as'a condition precedent to the
initiation of ‘such aciivities. The parallel
on of exiiting law I8 clause (A) of
paragraph 501(a)(1).
(1.7} nnmmms:nmz
, . .Fatlures

8uhed.|nn «b) would require the Presi-

activmes that may have-been’ mwmdior
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reporting to the intelligence committees
 when a determination is made that there
are reasonable grounds to believe that the
activity was & violation of the Constitution,
statutes, orders of the United

~—

S ure“inw umely fashion.” This language h

deletaed because of its ambiguity. The intent
is that the committees should be notified
immediately whenever a determination is
made under procedures established: by the

President in' consultation with t.he intelli- -

gence committees,.

.Another difference tmm exuﬂnc law is
that the requirement to report.illegal activi-
ties or significant failures would not be sub-
ject to the preambular clauses in the cur-
rent subsection 501(a)- which could be inter-
preted as qualifying the statutory obligation
to inform the intelligence committees.

{c)-(f].Other General Provisions :

Subsections (¢) through (e) would retain
- provisions of existing law. Subsection (c) is
identical to the current subsection 501(c)
that authorizses the President and the intel-
ligence committees to establish procedures
to carry out ‘their oversight obligations.
Subsection (d) is the same as the current
subsection 501(d) that requires the House
and Senate to establish procedures to pro-
tect the secreey of informstion farnished
under this title and o ensure that each

House and its appropriate committees are-

advised promptly of relevant information.
Subsection (e) repeats the current subsec-
tion 501(e) which makes clear that informa-
tion may not be withheld from the intelli-

the intelligence committees would be unau-
thorized disclosure of classified information

© or information - relating .to" lngem(ence:

sources and methods. = -

- Subsection (f) states that the term “intel-
ligence activities,” as used:in this section; in-
cludes, but is not limited to, “special activi-
ties,” as defined in subsection 503(e), dis-
cussed below.

SECTION 803, uronme INTELLIGENCE
ACTIVITIES OTHER THAN SPRCIAL ACTIVITIES
The new section 502 is intended to be sub-

stantially the same as the current require-
ments of subsections 502(aX1) and (2) inso-
far as they apply to intelligence activities
other than special activities. This distinc-
tion between special activities and other in-
telligence activities is discussed more fully
with respect to section 503, belmv
Fully and Currently Informed =

Section 502 would require the Djirector of
Central Intelligence (DCI) and the heads of
all departments, agencies and other entities
of the United States involved in intelligence
activities to keep the intelligence committees
fully and currently informed of all intelli-
gence activities, other than special activities
as defined in subsection 503(e), which are
the responsibility of, are engaged in by, or
are carried out for or on behalf of any de-
partment, agency, or entity. of the United
States, including any significant anticipated
intelligence activity. The special procedure
‘for prior notice to eight leaders in the cur-
rent clause (B) of paragraph 501(aX1) would
be deleted, since it was intended to apply to
special activities, to be governed by section
508, discussed below.

Section 502 aiso would provlde that, in
satisfying the obligation to keep the com-
mittees fully and currently informed, the
DCI and the heads of all departments and
agencies and other entities of the United

e e S

- CONGRESSIONAL RECORD - SENATE

States intelligence ties
’rtmouegmm actm
any information-or material

telligence activities (other than special ac-

tivities) . which: is within ‘their eustody or
oompl.nndvhlchhmmted by -either of
the- intelligenve.. committees . in -erder to
carry out its: authorized : responsibilities.
This requirement is subject to the provision
for protection . of sensitive - intelligence
source and methods, discussed below. -
Protection af Sensitive Saurces and Methods
“‘The oblgation to keep: the intelligence
committees fully ‘and currently informed
under this section is to be carried out with
due regard for the protection of classified
informgtion relating to sensitive intelligence

soureumquthods.'l‘msmvimnuslmi
lar to the “preambular clause in the
current sul fon 501(a) which Imposes

duties “to the éxtent consistent with: due

‘regard for the protection from unauthortzed

disclosure of classified information and in-
formation relating to - intelligence -sources
and methods.” 'The proposed new language
more- accurately reflects and is intended to
have the same meaning as the legislative
history of the similar preambular clause in
exhtlng aw.

Theﬁrstpre&mbnhrchmeinthe current
aubuectlon 501(a) would be deleted. It im-
poses obligations “[t1o the extent consistent
with all applicable authorities and duties,
including thoee conferred upon the execy-
tive and legisiative branches of the Govern-
ment.” This clause creates unnecessary am-
biguity in the law, because it has been inter-
preted by some as .Congressional acknowl-
edgement of an undefined constitutional au-
thority of the Executive branch to disregard
the statutory obligations. Recent experience
indicates . that. - legislation qualifying .its
terms by reference to the President’s consti-
tutional authorities. may leave doubt as to
the will of Congress and thus invite evasion.
Legitimate Executive branch cencerns are
adequately -met- by the provision for due
regard for protection of sensitive intelli-
gence sources and methods, discusaed above

* SECTION 803.'APPROVING AND REPORTING

" SPECIAL ACTIVITIES

Special activities (or covert-actions) raise
fundamentally different policy issues
other U.S. intelligence activities because
they are an instrument of foreign policy.
Indeed, constitutional authorities draw a
distinction bet;een Congressional power to
restrict the gathering of information, which
may impair the President’s ability to use
diplomatic, military, and intelligence organi-
zations as his “eyes and ears,” and Congres-
sional power to regulate covert action that
goes beyond information gathering. There is
little support for the view that such spécial

activities are an exclusive Presidential fune-
tion. Congress has the constitutional power
to refuse to appropriate funds to carry out
special activities and may impose conditions
on the use of any funds appropriated for
such purposes.

Under current law, however, the Congres-
gional mandate is ambiguous, confusing and
incompiete. There is no express statutory

‘authorization for special activities; the re-

quirement for Presidential approval of spe-
cial activities applies only to the CIA; and
Presidential approval procedures are not
specified. There is a question whether Con-
gress has intended that the President have
authority to conduoct special activities which
are inconsistent with or contrary to other
statutes. The statutory requirements for in-
forming the intelligence committees of spe-
cial activities are subject to misinterpreta-
tion, and the scope .of activities covered by
the law is undefined. This bill seeks to
remedy these deficiencies 30 that covert ac-

2011/09/20 - CIA RDP89B00224R000200470007-7

fa) Pmideutial Findings

" Subsection (a) would provide statutory au-
thority for the President to suthorisze the
oonduct of special activities by departments;
sgencies or entitles of the United States
when he determines such agtivities are nec-
essary to support the foreign policy objec-
tives of the United States and are important
to. the national security of the United
States. This determination must be set
faorth in & “Finding” that meets certain con-
ditions. Fhe importance of this requirement
is:undersoored by Section 3 of the hill, dis-
cussed Iater, which prohibits expenditure of
funds for any special:activity: unless and
mﬂmchlpmddemmmmnnbeen
. The current Presidential approval provi-
sion in the Hughes-Ryan -Amendment (22
USC 2422) requires a finding by the Presi-
dent “that each such operation is important
to the national security of the United
States.” The proposed new subsection
503(a) would require the President to make
an additional determination that the activi-
ties “‘are necessary to support the foreign
policy objectives of the United States.” This
conforms the statute to° the Exeeutlve
branch definition of “special activities” in
section 3.4(h) of Executive Order 12333
which refers to “activities conducted in sup-
port of national foreign policy objectives
abroad:” The President should determine
not only that the opentlon is important to
riational security, but also that 1t is consist-

In additfon to reflecting: these. pmldentlal
determinations, Findings must meet five
conditions. Wrst, puragraph 503(aX1) would
require that each Finding be in writing,
unless immediate action is required of the
United States and time does not permit the
preparation of a written Finding, in which
case & written record of the President’s deci-
sion would have to be contemporaneously
made and reduced to a written Finding as
soon as poasible but in no event more than
48 hours after the decision is made. This re-
quirement should prevent a President’s sub-
ordinate from later claiming to have re-
ceived oral authorization without further
substantiation than the subordinate’s un-
documented assertion. It is also consistent
with the President's current policy of re-
quiring written Findings.

Second, paragraph 503(aX2) would restate
emphatically the current legal ban on retro-
active: Findings. It would .provide that a
Finding may not authorize or sanction spe-
cial activities, or any aspects of such activi-
ties, which have already occurred. This is
a.lsl?c consistent with the President’s current
policy.

Third, paragraph 503(aX3) would require
that each Finding specify each and every
department, agency, or entity of the United
States Government authorized to fund or
otherwise participate in any way in the spe-
cial activities authorized in the Finding.
This requirement is censistent with section
1.8(e) of Executive Order 12333 which states
that no agency except the CIA in peacetime
may conduect. any special aetivity “unless the
President determines that another agency is
xtx;ore likely - to achieve a particular objec-

ve.”

Fourth, paragraph 503(a)X4) would require
that each Pinding specify, in accordance
with procedures to be established; any third
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e - < 2
the. tntelligencs comnsittony {0 iterming - impasted
stitutes u“um'rmm

sctivity b rislation of the 4 an- OF goon-as possitle; but iy we eveat later'shan A Selined ia section 503
. Lthe Unkeq Siata . 48 hours after it has been signed 2, howew tiviky”. i any setivity condneted
policy -in- 40 oonfommn ita operations 48 .80F oy, the President deteveattns R: ' ehdontial of national Soreign policy
stabmtes which Abply te.special 30 . 4o linit aceess 90 Hhe: Pirdhiyto most ex- wm‘m

ments, agemties, and..entities of the US dent to ensure that the intelligence commit- ates what has been Jengstanding pelicy and
Covernment “‘suthiorissd o fund of cther: tees, or, 3t sppiicable, the 8 leaders speciiled m&pﬁthh;&emem- Lo

‘ .- Ul 08 ~would be supen - the DCT ainll i Chalrman snd Vies Chair- essary. intelligenee, military-opesations: son- -
w»mmam«m sy of Shve Bunate: Imetiigonce Committve = ducted by the armaed:foress:of.the: Baited.
50N Aioistd BNoW e separt: - e-1008-and: 1968; Any chatge in the actwal - States snd subjest: to SheWar Penrees Rows:-
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‘mmm
mwummmm :

©detivities ¢l m
‘ exrly require mm netividl

' tion of "special activitles®, 1ch a4 they
are subject to- -

orden. :
mmumwaﬁmm

Mwmmmummu
-States.and

aghes-Ryan amendment (24 U.S.C.
3422) (1874) and In- whaequeut Execxmve

toithe War Powers Reas- - QO

Jution (30 U.8.C. 1541-1548) ls new; appenr-
ing- in neither statute or Rxecutive order
hereho!on mpnmmofthkexcluslonls
_clarity & problem ' of- Interpretatton
when Is a mifitary operstion

taken by the e United Btates reporttb!eu{ »
“special . oF covert astion? The Sefi-

nition sote- m.dwdﬂmmsx Fioding - o
W

wilitary eperation conoerned .is caxried WE
cwmuby U.B.niutm toreeu.ndu.knoc

be reported: to the .Congress
mderthemrrommmﬂon.thmnh
Y ‘:pedalteﬁmr’

the inteRigence
m.memmdnuwnl!m

eavertu-lﬁmacimbythnﬂnnedsmtes :
to themor - support. - the
military ) nl:thi)dputy elther‘:

ithority ol tho-ﬁnidmt. . Xepresents
au

a modification of the comparable excluxion
in Executive .order -12333, Althpugh  most
diplomatic sctivities of the: m-ma» Btates
are publicly W récognined

and. which' are necessarily
secret. The definition of lpechl activities
excludes these activities so long as they are
undertaken by the Department. of State, or
by persons—either governorent offieials or
private citivens—who are aeting pursuant to
the authierity of the President. Bt would not
exclude diplomatic activities whith are car-
ried out. by persoms

mental or private—whose authority to carry
out such activities on behalf of the Unlted
States hnottkudymbmhed by law or
Executive dranch policy. -

‘The fourth and final ares exchuded from
the definition of speciil aetivities are activi-
ties of the Department of Justice or federal
law emforoement sgencies.solely to provide
assistance to.law enforcement authorities of
foreign governments. This exclusion is also
new, reflected neltha' in inw nor Executive
order

agencien R 'nld‘me numh*hnrm

s reportadle to -
umter this'stat- -

that - these . are many. umlmmm-
deliberations.

who are uet employees
of the Dmnnmt. of Btate—either govern- -

vm&a.-:h

or notmagency eummd mnur
mwmmamabm
nshe‘mmhdmmw o
‘divect such funds'be mpended by third por-
b or. privato—it. m-uagt ‘

ties-~governmen
do g0 unill a presidential Finding
slmed. or otherwise approved, in’ T s
reqmniemofmuonusm
ucnon 4. REDESIGNATION OF SXCTION 608 OF
NATIONAL SECURITX ACT OF 1947

- Section 4

Tmmmmmlmum
Gmmmcnvmol:mnm
.Heow. David L. Bosew;
mmu«ammm
mmummwmmnc
The  Honorable - Louls stoka and the
Honorable Henry J. Hyde. - -

Dxar CERAIRMAN Boxrmr: mmmrchsl
1987, message to Congress, I reported
those steps I taken and intended to
‘take to:implement the recommendations of

ect

MeWAMIﬂWMM Y.

- peview: of execn-

'mchhﬂgu! mmmm
’mmd 3
wmw

R TEL S S

m precess theat was: established 49

Mmrm mmmmn

redesignates section 503 ef the .
.NaﬁonslSemuMAuofm?uaecuonm~
~tocnntormmmecmmgeumanebyﬂmbﬂl.»

on:

thespmtolthehvbfulbhnnkmenmi
Aceordingly, 1 have direeted m staft’ to
draft for my signature executive docanaents

implement appropristely the principies
setmmm'thk»lm
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1980, and
Protection -Act. Gf 1982. Each ol thene
pleces of legislation responded to
quirement that yu ide:giﬂed e:fl thtz
our counterintelligence ca-

strenlthgn
" pabilities in the first instance to a life- -

and-death situation where CIA agents’
identities were being publicly revealed
in the paat. ' The legislation we are in-
troducing:

own recent e

One of the lessons that we lenmedf

during the investigation of the Iranian
amssﬂuanddivwonotproﬂtsto
the Contras is that current oversight
statutes, particularly in theé area of
covert action reporting, are simply not
specific enough. Indeed, it had become
obvioua during the preliminary investi-
gation conducted by the Select .Com-
mittee on Intelligence late last year
that there were gaps and loopholes in
our oversight laws.and that thiere were
some individuals within the executive
branch who exploited these loopholes
as a means of avolding congressional
notitication of a covert operation. :

To be specific, there is currently a
statutory requirement that the over-
sight committees. of Congress be noti-
fied in advance: of covert actions, or
must be notified “in & timely fashion”
atter ‘the fact.’ This loophole of

“timely fashion” was broad enough to
‘allow the administration hot to report
the Iranjan arms
months. I doubt they would have re-
ported them even then, except that a
small newspaper in the ‘Middle East
broke the story in November of last

The legislation that we are introduc-
ing todty closes that loophole. by re-
quiring that the President .provide
written notification to the Oversight
Committees of the Congress within for
48 hours after he has authorized a

covert action. If he believes that the

action is too sensitive to reveal to the
entire membership of the Intelligence
Committees, he would be authorized

to limit notification to the chairmen

and ranking members of those com-
mittees, the majority and minority
leade?s of the Senate and the Speaker
and minority leader of the House, No-
tification of these eight individuals
would insure that we do not have an-
other situation where our country is
embarked on a course of action with
potentially grave foreign policy impli-
cations without notifying the Congress
that such was about to be done. .
Unlike present law, which does not
require - Presidential ~approval for
covert activities conducted by agencies
other than the CIA, this 1
spells out for the first time t the
President must personally approve
each covert action or- “special activi-
ty.” as they are sometinies called. 8o

today, too.srowa out o!cnr_
xperience.

.sales for some 18 .

CONGWWD—-SBNKTE
f_,benoaoubtntomt" .

tellig :
after it is signed. Ret.roactive findings
such as were used in the Iran arms

sales would be mhibttod. .
In other sections, this legislation
weuldspelloutfort.heﬁrsttlmethe

‘statutory power: of the President to
‘authorize covert actions. It-also pro-

vides that no finding whi¢h authorizes
& covert action can operate contrary to

_statute and that no funds can be used

for a covert action unless there is a
finding. Taken together, it seems to
me that these requirements represent
& reasonable approach to the problem
of regaining -control over covert ac-
tions, while at the same time not in
any way harming or endangering our
Nation’s ability to conduct such oper-
ations.

Mr. President I would like to close
this statement on a more personal
note. I have been a member of the
Select . Committee on Intelligence for
almost 7 years now. In time of service
on the committee I am the senior
member on the  Democratic side.
During these years it has been my
privilege to havée had weekly, and
sometimes almost daily, contact with
the men and women of our Nation’s
intelligence services. The work that
they do for our country is absolutely
invaluable, and many of them routine-
1y put their Hves on the line with little
or no public recognition.

. Indeed, wheni public recognition does

occur, it can sometimes mean death, as

in the case of William Buckley who

was CIA station chief in Beirut. Buck-
ley was taken -hostage, tortured, and

killed because of what he was doing |

for his country-—our country. There
are similar men and women all over
the world doing their jobs in silence
and without public praise. In the
Iobby of the CIA headquarters build-
ing in Langley, VA, there are rows of
gold stars carved into the wall. Each of
those stars represents a CIA employee
who was killed serving his country. Be-
neath the stars is a display case in
which has been placed an open book.
There are names In the book repre-
senting most of the stars on the wall,
but there are blank lines as well, for
some of these CIA employees still
cannot be publicly identified, even 35
years later.

. Mr. President, I end with these sen-
uments because I want to make it
clear that in sponsoring this legisla-
tion today, I am not aiming it at the
men and women of the intelligence
community. I am not criticizing tham

_for the job they do for us each and

every day. No. I am not introducing

the legislative and executive

bf\

m—onemmenommdmemme
Senate—is the means by which this de-
mocracy. reconciles the people’s right
to know with the intelligence a.gencles '
need for secrecy.

“Under existinx law the intelligence
agencies are obliged to keep the two
communities currently informed of
significant intelligence  activities, - in-
cluding covert action. However, ambi-
guities inhérent in existing statutes
were dramatically highlighted during
the recently concluded co onal

_investigation of the Iran-Contra affair.

It is important that these ambiguities
are eliminated so that the ground
rules are clearly understood in both

the Executive and the Congress and -

the temptation to look for loopholes is
reduced.

As an outgrowth of painstaking ne-
gotiations on these issues between the
staffs of the Senate Intelligence Com-
munity and the National Security
Council, the committee sent a letter
to the President’s National Security
Adviser. The legislation closely follows
the provisions contained in that letter.

This bill does not impose new and
more onérous burdens upon the intel-
ligence agencies. Rather, it clarifies
and rationalizes existing law. For ex-
ample, this bill will, for the first time,
explicitly empower the President to
suthorize .covert actions and establish
a Presidential “finding” as the author-
izing document.

I am pleased to join with my distin-
mhh colleague from Maine, the vice
chairman of the Senate Select Com-
mittee on Intelligence, in cosponsoring
this legislation.

By Mr. INOUYE (for himself,
Mr. Evans, Mr. BYrDp, Mr.
CRANSTON, MTr. SIMPSON, Mr,
DxConcinNig, Mr. BURDICK, Mr.
DASCHLE, Mr. MURKOWSKI, M.

. McCAIN, Mr. BINGAMAN, Mr.
BoscEwiTz, Mr. COCHRAN, Mr.
Mr., DomeNici, Mr.
GORE, Mr. GRaMM, Mr. LEvVIN,
Mr. MATSUNAGA, Mr. PrLL, Mr. -
Rem, Mr. RizeLE, Mr. ROCKE-
FELLER, Mr. RUDMAN, Mr. STAPF-
FORD, Mr. SANYORD, Mr. SIMON,
Mr. WirtH, Mr. BOREN, and

Mr. MELCHER):

S. 1722. A bill to authorize the estab-
lishment of the National Museum of
the American Indian, Heye Founda-
tion within the Smithsonian. Institu-
tion, and to establish a memorial to
the American Indians, and for other

purposes; by unanimous .consent, re-
ferred jointly to-the Committee on
Rules and Administration -and the
Select Committee on Indian Affairs. -
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SEC. 621. None of the funds appropriated or made
woailable by this Act shall be used to compelitively procure
electric utility service, except where such procurement is ez-
pressly authorized by the Federal Power Act or by State law
or regulation.

SEC. 622. Notwithstanding any other provision of law,
for the fiscal year ending September 30, 1989, when any

individual Federal employee is detailed to an ezecutive

@ W =3 B v o W N

branch agency other than his or her employing agency for a
10 period of 60 days or more, the detailing agency shall bill the
11 executive branch to which said employee has been assigned
12 for all salaries and expenses of said employee for the period
13 of assignment after 60 days and shall be fully reimbursed for
14 all such costs: Provided, That all ezecutive branch agencies
15 shall submit a quarterly report to the House and Senate
16 Committees on Appropriations on all reimbursable and non-
17 reimbursable detailees used by such agency during the fiscal
18 year ending September 30, 1988.

19 Sec. 623. Title 5 U.S.C. section 8401(17)(B) 1is
90 amended by deleting the words ““10 years” and inserting in

21 lieu thereof “3 years”.

HR 2907 RS
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propose that a portion of the Gauley
River be established as a national
recreation area, and that the lower
portions of the Meadow and the Blue-
stone be designated as the State’s first
wild and scenic rivers. This bill will
also allow for much-needed boundary
modifications in the New River Gorge
National River.

Protecting these rivers in their pris-
tine state will give people the opportu-
nity to enjoy their unmatched beauty
for years to come. Federal designation
of these rivers will go & long way
toward luring more tourists to south-
ern West Virginia. Each year, 70¢,000
tourists visit the New River Gorge Na-
tional River. Being part of the Nation-
al Park System will provide increased
awareness—both nationally and inter-
nationally—to the recreational oppor-
tunities available on these rivers. It
will give West Virginia’s wild, wonder-
ful rivers more publicity than we could
ever buy.

The recently fundeé New River
Parkway, the just-completed West Vir-
ginia Turnpike, and the soon-to-be-
completed Interstate 64 will enable
tourists to visit these areas on modern,
safe, and convenient highways.
Indeed, West Virginia's interstate
system is now among the most elabo-
rate and accessible in the Nation.

The Gaulev River National Recrea-
tion Ares will cover a 24.5-mile seg-
ment from Summersville to Swiss.
With its boulder-strewn rapids. high
ledges, narrow chutes, and tortuous
channels, this area provides one of the
most spectacular whitewater experi-
ences in the country. In 1986,
whitewater recreation on the Gauley
alone pumped over $16 million into
the local economy.

The Meadow River, from the Route
19 Bridge to its confluence with the
Gauley, is in & wild and primitive con-
dition. For rafting enthusiasts, it's
even more demanding than the
Gsauley due to its narrow channel and
steep grade.

One of the most pristine rivers in
the United States is the Bluestone.
Well known for its beauty and mag-
nificent gorge, superb opportunities
exist for fishing, camping. rafting. and
cenoeing on the Bluestone.

The Greenbrier River was also stud-
fed under the legislative mandate, The
study, conducted by the Forest Serv-
ice, determined that 133 miles of the
river were eligible for Federal protec-
tion. Under the provisions of the 1968
Wild and Scenic Rivers Act, 106 miles
were classified as scenic and 27 miles
were judged 1o be recreational. The
Forest Service recommended that the
river be protected by the State Natu-
ral Stream Preservation Act—not by
the Federa! Government through con-
gressionai action.

I have received hundreds of letters,
numerous phone calls, and have met
with many residents of Pocahontas
and Greenbrier Counties on the pros-
pect of including the Greenbrier in
the system of federally protected

CONGRESSIONAL RECORD — SENATE

rivers. To give people & chance to be
heard on the proposal, 1 sponsored
public meetings in Durbin, Marlinton,
and Lewisburg. What I heard from my
constituents was an overwhelming
desire to protect their river—but not
through designation as a scenic river.
Moreover, any plan that is put forth
to protect the Greenbrier must sd-
dress the issue of flood control. In
1985, the region was devastated by &
flood. Currently, the Corps of Engi-
neers is preparing & feasibility study

that will suggest various alternatives

for flood protection. This study will be
ready for release and public discussion
in January 1988.

Based on what I have heard from
my constitutents and the unresolved
flood control issue, I have decided not
to include the Greenbrier River in this
legislation. Since there is an enormous
interest in protecting the river, I will
offer my assistance in developing &
local plan that will protect the river—
while not precluding effective flood
control.

Mr. President, without a doubt. the
rivers that I have proposed for Federal
designation are worthy of inclusion in
the system of wild and scenic rivers.
Enactment of this legislation will com-
plement the existing New River Gorge
National River and greatly enhance
the economic development of southern
West Virginia through tourism. I urge
my colleagues to pass this legislation
as soon as possibie.®

By Mr. COHEN (for himself, Mr.
BENTSEN, Mr. DECONCINI, and
Mr. MURKOWSKI ).

S. 1721. A bill to improve the con-
gressional oversight of certain intelli-
gence activities, and to strengthen the
process by which such activities are
approved within the executive branch,
and for other purposes: to the Select
Committee on Intelligence.

INTELLIGENCE OVERSIGHT ACT

e Mr. COHEN Mr. President. I am in-
troducing today., along with three
members of the Intellizgence Commit-
tee, Senators BENTSEN, DECONCINI and
MURKOWSKI, & bill entitled the Intelli-
gence Oversight Act of 1987, which is
an effort to strengthen the statutory
framework already existing in this
area and to ensure that Congress will
continue to play an active, effective
role in the oversight of U.S. intelli-
gence activities, inciuding covert ac-
tions.

It is important to recognize at the
outset that this bil} would place no
new restrictions upen the President,
either in the conduct of inteliigence

tivities generally or of covert actions
in particular. Rather, it is aimed at
strenthening the congressional over-
sight process. by clarifying the respon-
sibilities and roles of both branches
and removing the other ambiguities
under current iaw. To be sure, the ef-
fectiveness of any law will ultimately
depend upon the mutual! trust and
good faith of both parties, but it nev-
ertheless behooves us—ir: the interests

September 25, 1987

of good government—to make our
mutual responsibilities under the law
as clear and certain as we can.

As has been reported in the press in
recent weeks, the President has, in
fact, taken & number of concrete steps
in this direction. These were reported
to the Intelligence Committees last
August. He has told us that there will
not be oral findings in the future. that
such findings will not authorize covert
actions retroactively, and that all
covert programs will be periodically
subjected to review. These steps are
welcome and commendable. But one is
nevertheless obliged to recognize that
these are policies which do not have
the force of law, which may be subject
to exceptions or waivers approved by
the President in special circum-
stances—ones that would be highly
classifed—and which are not binding
upon any future administrations.

The bill I am introducing today ac-
cepts and builds upon the commii-
ments already made to the Intelli-
gence Committees by the President. It
does not purport to be the final
answer, but it does represent & com-
prehensive attempt to resiructure, and
where necessary. improve the current
system of intelligence oversight.

Appended to the bill is a lengthy séc-
tion-by-section analysis which sets
forth its purposes in great detail. 1
wish only to highlight several of them
here.

First, the bill would place all of the
laws bearing upon intelligence over-
sight in one place in the United States
Code, and would restructure those
laws in a logical, coherent fashion. Ac-
cordingly. the Hughes-Ryan Amend-
ment, which was an amendment to the
Foreign Assistance Act of 1961, would
be moved to that portion of the intelli-
gence oversight statute which deals
with limitations on the funding of in-
telligence activities. Moreover, the lim-
itation set forth in Hughes-Ryan
would be expanded to cover agencies
of the executive branch other than
ClA which may be used tc carry out
covert actions. This has been the
policy within the executive branch for
several years, although Hughes-Ryvan
itself only applies to CIA.

Second, the bili would eliminate
much of the ambiguiiy under current
law by specifying those congressional
oversight recuirements which pertain
to intelligence activities and those
which pertain to covert actions—
termed in the bili “special activities.”
Under current law, these reguirements
&Te unclear.

Third. the bill would. for the first
time, provide explicit statutory au-
thority for the President to authorize
covert actions, or ‘‘special activities.™
in support of U.S. foreign policy objec-
tives, provided they are authorized in
accordance with the requirements set
forth in the bill. As I mentioned at the
outset, these reguirements do not
entail new restrictions on covert ac-
tions. but are designed to improve the
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ability of the Intelligence Committees
to carry out their oversight of this
vital area.

Recent experience has demonstrated
that the current system has numerous
flaws. This bill addresses them. It pro-
vides for written authorization of
covert actions and prohibits retroac-
tive authorizations. It requires the
congressional oversight committees to
be advised of all! findings within 48
hours of their being signed, but per-
mits such notice to be limited to the
leadership of both Houses and the
chairmen and vice-chairmen of the In-
telligence Committees where the Presi-
dent deems such limited notice essen-
tial to protect vital U.S. interests. It
provides that the Intelligence Commit-
tees be made aware of precisely who
within Government and outside Gov-
ernment will be used to carry out
covert actions. &nd it puts t¢ rest the
notion that the President may author-
ize, under the rubric of covert actions,
activities which would violate the stat-
utes of the United States.

I hope this bill will receive serious
consideration, both by my colleagues
in the Senate and on the Intelligence
Committee and by those outside Con-
gress with an interest in this subject.

t represents & balanced, comprehen-
sive approach to congressional over-
sight of intelligence activities, which,
to my mind, would constitute a decid-
ed improvement over the current
system.

In addition to the bill and a section-
by-section analysis, I am submitting
the letter the President sent to the In-
telligence Committee which I referred
to earlier, and I ask unanimous con-
sent that this material be printed in
the RE ORD.

Ther:: being no objection, the mate-
rial was ordered to be printed in the
RECORD, 8s follows:

S. 1721

Be il enacted by the Sernate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Intelligence Over-
sight Act of 1987."

SEcTion 1. Section 662 of the Foreign As-
sistance Act of 1961 (22 U.S.C. 2422) is
hereby repealed.

SEec. 2. Section 501 of Title V of the Na-
tional Security Act of 1947 (50 U.S.C. 413! is
emensiec by striking tne language contained
therein, and substituting the following new
sections
“SEL. 501, GENERAL PROVISIONS

(8; The President shall ensure that the
Seiect Commitize on lnielligence of the
Senate and wne Permanent Selrect Commis-
tee of the Houst of Representatives (harein
alter in thas utle referred (¢ as the “intelli-
gence committees”) are kep: fully and cur-
rentiy mnformed of the inteiligence activities
of the United States as required by this
titie. Such activities shali ordinariiy be con-
ducted pursuant to consuliations between
the President, or his representatives. and
the intelligence committees, prior to the im-
plementatior. of such activiulez. although
nothing contained herein shall be construed
as requiring the approval of the mnwclligence
commitiees as 8 condition precedent w the
initiation of such activities.

CONGRESSIONAL RECORD — SENATE

(b) The President shall ensure that any {i-
legal intelligence activity or significant in-
telligence failure is reported to the intelli-
gence committees, as well as any corrective
action that has been taken or is planned in
connection with such illegal activity or in-
teliigence faflure.

(¢} The President and the intelligence
committees shall each establish such proce-
dures as may be necessary Lo carry out the
provisions of this title,

(d: The House of Represeniatives and the
Senate, in consultation with the Director of
Central Intelligence. shall each establish. by
rule or resolution of such Bouse, procedures

‘to protect from unauthorized disclosure all

classified information and all information
reiating to intelligence sources and methods
furnished to the intelligence commitiees or
to Members of Congress under this section.
In accordance with such procedures, each of
the intelligence committees shall promptiy
call to the attention of its respective House,
or to any appropriate committee or commi:-
tees of its respective House. any matter re-
lating to intelligence activities requiring the
attention of such House or such committee
or committees.

(e) Nothing in this Act shali be construed
as authority to withhold information from
the intelligence committees on the grounds
that providing the information to the intel-
ligence committees would constitute the un-
authorized disclosure of classified informa-
tion or information relating to intelligence
sources and methods.

(f) As used in this section, the term “intei-
ligence activities™ includes. but is not limit-
ed to, “special activities,” as defined in sub-
section 503(e), below.

SE(. 502. REPORTING INTELLIGENCE ACTIVITIES
OTHER THAN SPECIAL ACTIVITIES.

The Director of Centrai intelligence and
the heads of all departments. agencies, and
other entities of the United States Govern-
ment involved in intelligence activities shall
keep the intelligence committees fully and
currently informed of all intelligence activi-
ties, other than special activities as defined
in subsection 503(e), below, which are the
responsibility of, are engaged in by, or are
carried out for or on behalf of, amy depart-
ment, agency, or entity of the United States
Government, including any significant an-
ticipated intelligence activity: provided that
such obligation shall be carried out with due
regard for the protection of classified infor-
mation relating to sensitive intelligence
sources and methods. In satisfying this obl-
gation. the Director of Centra! Intelligence
and the heads of all depertments and sgen-
cies and other entities of the United States
Government in intelligence activities shall
furnish the intelligence committees any in-
formation or materiai concerming intelli-
gence activities other than special activities
which is within their custody or control, and
which is requested by either of the inteli-
gence commuitlees ir order 1o carry out its
auihorized responsibilities.

SEC. 503. APPROVING AND REPORTING SPECIAL A(
TIVITIES

(a) The President may authorize the con-
duct of “special activities,” &s defined herer
below, by departments, agencies, or entities
of the United States Government when he
determines such activities are necessary o
support the foreign policy objectives of Lthe
Unitec States and are importani to the na-
tional security of the United Siates. which
determination shall be set forth in a finding
that shall meet each of the following condi-
tions:

(1) Each finding shall be in writing, uniess
immediate action by the United States is re-
guired and time does not permit the prepa-
ration of & writien finding. in which case &

812853

written record of the Prexident's decision
shall be contemporaneously made and shall
be reduced to & written finding as soon as
possible but in no event more than forty-
eight (48) hours after the decision iz made:

(2) A finding may not authorize or sanc-
tion special activities. or any aspect of such
activities, which have already occurred;

(3) Each finding shall specify each and
every department, agency, or entity of the
United States Government authorized to
fund or otherwise participate in any way in
such activities; provided that any employee,
contractor, or contract agent of a depari-
ment, agency or entity other than the Cen-
tral Intelligence Agency directed to partici-
pate in any way in & special activity shall be
subject either to the policies and regula-
tions of the Central Intelligence Agency. or
to written policies or regulations adopted by
such department. sgency or entity. in con-
sultation with the Director of Central Intei-
ligzence. to govern such participation;

(4) Each finding shall specify. in sccord-
ance with procedures to be established pur-
suant to subsection 501(c; any third pariy.
including any foreign eountry. which is not
an element of, contractor or contract agen:
of, the United States Government. or is not
otherwise subject to U.S. Government poli-
cies and regulations, who it is contempiated
will be used to fund or otherwise participate
in any way in the special activity concerned;
and

(5) A finding may not sauthorize any
action that would be inconsistent with or
contrary to any statute of the United
States

(b) The President, the Director of Central
Intelligence and the heads of all depart-
ments, agencies. and entities of the United
States Government authorized to fund or
otherwise participate in any way in & special
activity shall keep the intelligence commit-
tees fully and currently informed of all spe-
cial activities which are the responsibility
of, are engaged in by, or are carried out for
or on behalf of, any department. agency, or
entity of the United States Government. In
satisfying this obligation, the intelligence
committees shall be furnished any informa-
tion or material concerning special activities
which is in the possession, custody or con-
trol of any department, agency. or entity of
the United States Government and which is
requested by either of the intelligence com:-
mittees in order to carry out its authorized
responsibilities.

(c) The President shal! ensure that any
finding issued pursuant tc subsection (sj.
above. shall be reported to the intelligence
committees &s soon as possible, but in no
event later than forty-eight (48) hours after
it hac been signed; provided, however, ths:
if the President determines it 1s essential to
limit access to the finding to meet extraor-
dinary circumstances affecting vital inter-
estc ¢f the United Stales. such finding may
be reporied to the chairmen and ranking
minority members of the inteiligence com-
mitiees. the Speaker and munority leader of
the Bouse of Representatives. and the ma:
jority and minority leaders ¢f Lthe Senate. I1.
eliher case. 8 certified copy cf the finding
signed by the President, shal; be provided Lo
the chairman of each intelligence commi:-
tee. Where access 16 & finding is limited to
the Members of Congress identified hereir
above, & statement of the reasons for limi:-
ing such access shall also be provided.

(d: The President shall promptly notif:
the intelligence committees, or, if applics-
ble, the Members of Congress specified in
subsection (cj), above, of any significan:
change in any previously-approved specis)
&CLIVItY .
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~.-€e Ax ased in this section, the term “spe-
ol activily” means any activity conducted
n suppart of national foreign peBey abjec-
Wves abroad which4s planned and execwted
80 that the role of the United Btates Gov-
erament ¥ POl apparesl or acknowledged
pudlicty, mpa functiont in suppont of such
activity bat which # not intended o inflo-
ence United Siales political  processes.
puthe opirio:: pohities or media and goes
nc' miuae aroviges Lo colinett NeressRry in
telRenee, miiary OPATE UK tonduciad by
the armed forees of e Onited States anc
gutane: oo tiv Wy Powsrc Resstution (5C
TS C 158i-1585 . oyopatk acrvities Car-
e out by 1ne Depastmsni of Stavte or per
BON- Giherwiks &CIINE pursuan! o the av-
thorit: of the: Presigeni, or activities of the
Deparument of Jurtice or federal lsw en-
forcemen: gpersiis BCiety W0 provide assist
ance {0 the lovw enforcement 8utnoriies of
roments T
Saction 50y e Title V of the Na-
tinpe Securiiy A~ of 1347 (50 U.B C 414’ is
reacsznale” as section 504 of such Act and
& amended ¢ gdamng the following mew
sunkection (4

“8: No funx sgppropriaieg for. or other-
wine AVRIlaTIS 7 an: ospartment. |gency.
or entity of tne Uriite6 Riater Governmenl,
mayv by expended or mav be directed to be
expended. for any special activity., a&s de-
€ined in subse~nion $03:£°. sbove, unless and
untii 2 Presidential finding required by sub-
»section 503:a° above. has beer siened or
oLherwise 1sspec i acrordance with that
Ssubdsection

BSec 4. Secticn 503 ¢of Title V of the Ns-
tional Securiit A¢t of 1487 (30 T.8C 415 is
regesicnaiog¢ as sechion L5 of such Act

SECIION PV -SETTION ANALYSLE

R¥FPEAL DF HUGLHES-EYAR
ANMENDMEST

Currsnt statuviory provision: for ntelb-
gence oversight incluge the generai require-
men's W iniorm the House and Senate In-
telbgence Cemmittees w Title ¥ of the Ne-
twonal Security Act of 1947, as amended
1980. and tne requirement of Presidanlial
approva; for ClA covert aclion in Secton
862 cf the Foreirm: Asustiance Act of 1961 as
amendad {27 UKO 2-‘;2;-!:’:‘- Hughes-Rvan
Amenament . Tne differences In language
8COpE D=wesrn lhest provision:s have

B BOUrCE ™ coniusion
refore, S 1L wouio repoal
Hugh‘e&..?ﬁan Am?ncmen. in oroer Lo
itute = mew Presidential approval re-
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r statutory over-
COVer: ar{icn (0l UEPE-
allats ¢ nielligenes aotivi-
- Presjgeniial aprrove;
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10r cover: BRCUIOL ‘Or ~Shecial
Tues”) by any U.S Governmen: entit
Mves SLRLULOrY fOrne Lo # poticy thui has not
peen consisieniiy followed 1 recent Vears.

mw&t‘xtwm* “SENATE

thwm

Beuum 2u‘lthevmvmndrmmem ex-
“sting Bection 901 of the Nattonx! Becurity
Act of 1M7 with three new sections that
prescrive, respeetively. pemeral provisions
for oversight of all intelligence activities, re-
porting of intelligence artivities other than
wpecial activities, ané approvel and report-
ing ! special activitres, Thiz revision of cur:
rent Iaw has three principa?! obrectives

The first 15 1o clariiy ant emphasize the
general responsibihtres of the Previden: w-
work vith the Congress through tne House
and Senate Intelligenoce Cemmiliees. o
ensurs that US mielhigenoe aclivityes are
conducted in the national imerest Currem
law doers not fully sddress the obhwation: of
the President. Nor does the exisumng sttt
reflect the commitaent to consualianon
with the Congress made by the President ax
a2 resull of the lessons learmed from the
iran-Conirs maquires.

“The second objective is L0 elironate un.
necessarv armbiguities in the tax. Expen-
ence under the current statvie hak tndicai-
ed significant areas where Congressions!
intent meay be subjecl Lo MuUSHILETrQreLs! 1o
by Execuunve branct ofliciads, as wmel &o
gaps ir the law »nere Corgress dic pov ade-
guately mnucipate the need for statutary
guidance. Examples are {he uncertain mean-
ing of zhe reguiremenl 1o FEport “in 2
timeiy fashion.” ine absence of an expliei:
provisial: {or writter Presidential Findings.
and the need to specify those responsibie
jor impiementing covert actaons. Tire aim is
to clarify d4ne intent .of Congress wiin re-
apect w oversight of intelligenoe aclivities
50 & to reduce the possibilities for misum-
derstanding or evasion. For purposes of ciar-
ity. a distinction i5 made between the de-
ieilea previsiens for special ectivises. which
are wnsiruments of U.S. foreign policy. and
the requirementis for olher intelhigence ac-
Livities (ie., collection. analysis. counterin-
ielhigence) that are kess controversial.

A third ob,eclive s 10 provide statutory
authority Ior the President to empiay spe-
cial acuiviues to implement US. foreign
policy by cover: means. Corgress has not
previously done so. except W the extent
that the CIA wac authorized by the Naton-
& Security Acr ef 1847 “w periorm suen
oLRer Iunclions ‘utxe: reiated o mieli-
gence affeching toy iy ar tite
Nuuonal Security C ».mu.- may from tme e
tume direct 7 Current law reguires Fresiden-
uisl approval and ins re"-on.lh Congress
of “iniLelligence operstion: in TI. COuln-
tries. olner than ast'vine: i
jor oblalning necessary i
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by emmphasizing the mutusl oblirations of
ihe Presicent anc Congres: and by elimnat-
ing unnecessary fega! ambiguiBes Lha!
invite misundersianding on both siges
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« - ENCTION 381.0KENERAL PROVIGIONS
~ - The new Sociion 501 of Tite ¥V of the Ne-
tional Security Act of 1947 womld spectfy
‘the general pesponsibtiitzes of Lhe Poestient
and the Congress for owersight -af dintedi
gence activities. .
{a/ Presudentra! Duties ond Prior
Consullatian

Subsection (s would place & sLatulory ob-
ligation upon the Prosiden! 1o ensure tsal
the Senatr Seiect Commitize orn Intell-
rence ANC ine Hous: Permanent Scieo!
Conin:ittee or Intelhigence treferred to n
the bl as Lthe “mtieliigence onmmmi!teer ')
are kep: fulty and currentiv informed of the
mielligence metivities of the United States
&5 reguirec by this title. Current law um
poses such aaties on the DCI and ageney
beads. but not er. the President himself.
Overall responsihility shouid be vested n
1h¢ President because of the importance
and sensitivity nf sterss t’m?“xgex:“ aclivi
Ves tha! meyv alfect vital nat:ona! mteresws
unt Bacausc ik Presyden: mav have unigne
xnowiedee of those reuviiies tnat he 1s best
suitec Lo ensue & anparied W tne intelii-
f£ence comumsilees. The terms and conditions
tor keepin:. thr comualitees “fully and cur-
renily informed” are iliose set {orth in Sec-
tions 562 and 503, discussed below

In addition. subsection a) would provide
that UAS. inteliigence sctivities shall ordi-
niarily be econducied pursuant to consulla-
tions betweer the President, or his repre-
menigtives &nd the intaliipence commitlees
Prior Lo Lhe mmpiemenisxon of such actwi-
ties. This is consistent with the intentions
o! the President as stated Ip his letter of
August 8, 1987, tc the Chairman and Vice
Charman of the Senate Intelligence Com-
mittes. It applies vo ali U.8. intelligence ac-
tivities including collection, analysis, coun-
terintedligence. and speria! activities. Adddi-
iiona! Presigential reporting reguirements
for special activiiies are set farth in Section
503. discussed belovw. This new general pro-
visicn for prior consuitation with the intelli-
¥ence committees would suppiement cur-
rent regmirements for keepirg the commit-
tees informed of "significan! amiicipated in-
telligence acthilies ™ The requirersem for
prior consuhltauons & a OTe Tomplele re-
fieciion of thi Need ‘ot es.oovle-legisiaine
cooperation in iormulation of ime
gence polivies For example. (ne Prosigend
OF hif PRPreESnLaT B es SHouid OrginRrily eolt-

the

sul the mtelligsnme comumitizes oo pro-
posaed Presideriia: Findnes pror W thes

apnroval by ine Frasicon
G aisr 7

reLadnh Lhe guas:
law inal noumng cor:-
[ IS R TTRE Sl 30 1e]
sons. ”

Suhsection ta’ ol
fregtyon ir orrreny
Wit i

LEiR&G i
noLis regl
TEGUTIRE U
COmmiliees as ¢
provmser o
paraprarh 5
(b Tlieger Act>m

Entet Sl
gen: to
ROLVIY or mignidfiven e
renartag Le iie inteltioen
an AV COITECUVe Al
OF 1 BUADTISC T U
2CLIVITY Or faiturs
parserapt 8Uilonad

e JELLUDT N
tOCOnUMLLees &e

I iy hus teen
eI Wilh BUl
Uniger curren” lav,
HRPOACOE tNIF QLT on
tne DO BN apencyr heeds subjer! L6 cer
tain conditions. The purpose &= ¢ plare a
vncuzlified glatutory obiwgauor. on  the
Presidenit to ensure reporting of such mai-
ters to the commitiees. The Presigen:
shoulc estabiisn:  procedures for review
withi: the Executive branch of intelhgence
activities tha! may have been iliegai and for
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to believe that the

mined to be significant intelligence failures.
The current provision requires the report-
ing of an illegal activity or significant fail-
ure “in a timely fashion.” This language is
deleted because of its ambiguity. The intent
is that the commitiees should be notified
immediately whenever a determination is
made under procedures established by the
President in consultation with the intelli-
gence committees.

Another difference from existing law is
that the requirement to report illegal activi-
ties or significant failures would not be sub-
ject to the preambular clauses in the cur-
rent subsection 501(a) which could be inter-
preted as qualifying the statutory obligation
to inform the intelligence committees.

(c)-(f} Other General Provisions

Subsections (¢) through (e) would retain
provisions of existing law. Subsection (¢} is
identical to the current subsection 501<c)
that authorizes the President and the inte}-
ligence committees to establish procedures
to carry out their oversight obligations.
Subsection (d) is the same 8s the current
subsection 501(d) that requires the House
and Senate Lo establish procedures to pro-
tect the secrecy of information furnished
under this title and to ensure that each
House and its appropriate committees are
advised promptly of relevant information.
Subsection (e) repeats the current subsec-
tion 501(e) which makes clear that informa-
tion may not be withheld from the intelli-
gence committees under this Act on the
grounds that providing the information to
the intelligence commitiees would be unau-
thorized disclosure of classified information
or information relating to intelligence
sources and methods.

Subsection (f) states that the term “intel-
ligence activities,” as used in this section, in-
cludes, but is not limited to, “special activi-
ties,” as defined in subsection 503(e), dis-
cussed below.

SECTION 503. REPORTING INTELLIGENCE

ACTIVITIES OTHER THAN SPECIAL ACTIVITIES

The new section 502 is intended to be sub-
stantially the same as the current require-
ments of subsections 502(a)(1) and (2) inso-
far as they apply to intelligence activities
other than special activities. This distinc-
tion: between special activities and other in-
teligence activities is discussed more fully
with respect to section 503, below.

Fully and Currenily Informed

Section 502 would require the Director of
Central Intelligence (DCI1) and the hesads of
all departments, agencies and other entities
of the United States involved in intelligence
activities to keep the intelligence committees
fully and currently informed of ali intelli-
gence activities, other than special activities
as defined in subsection 503ie;. which are
the responsibility of. are engaged in by, or
are carried out for or on behalf of any de-
partment, agency, or entity of the United
States, including any significant anticipatec
intelligence activity. The special procedure
for prior notice 1o eight leaders in the cur-
rent clause (B) of paragraph 501(ax1) wouid
be deleted, since it was intended to apply te
special activities, tc be governed by section
503. discussed below.

Section 502 alsc would provide that, in

tisfying the obligation to keep the com-
mittees fullv and currently informed. the
DCI and the hesads of ali departments anc
agencies and other entities of the United

. CONGRESSIONAL RECORD —SENATE

Biates tovolved in mmw lctlvmu
furnitsh the W
any lnlmuen or material oonearnln: In-
telligence activities (other than special ac-
tivities) which is within their custody or
control, and which is requested by either of
the intelligence committees in order to
carry out its authorized responsibilities.
This requirement is subject to the provision
for protection of sensitive intelligence
source and methods, discussed below.
Protection of Sensitive Sources and Methods
“The obligation to keep the intelligence
committees fully and currently informed
under this section is to be carried out with
due regard for the protection of classified

-nformation relating to sensitive intelligence

sources and methods. This provision is sim}.
lar to the second preambular clause in the
current subsection 501(a) which imposes
duties “to the extent consistent with due
regard for the protection from unauthorized
disclosure of classified information and in-
formation relating to intelligence sources
and metheds.” The proposed new language
more accurately reflects and is intended to
have the same meaning as the legislative
history of the similar preambular clause in
existing law.

The first preambular clause in the current
subsection 501(a) would be deleted. It im-
poses obligations “[t]o the extent consistent
with all applicable suthorities and duties,
including those conferred upon the execu-
tive and legislative branches of the Govern-
ment.” This clause creates unnecessary am-
biguity in the law, because it has been inter-
preted by some a&s Congressional acknowl-
edgement of an undefined constitutional au-
thority of the Executive branch to disregard
the statutory obligations. Recent experience
indicates that legislation gqualifying its
terms by reference to the President’s consti-
tutional authorities may leave doubi as to
the will of Congress and thus invite evasion.
Legitimate Executive branch concerns are
adequately met by the provision for due
regard for protection of sensitive intelli-
gence sources and methods, discussed above

SECTION 803. AP”"ROVING AND REPORTING
SPEC] ' L ACTIVITIES

Special activitie. tor covert actions) raise
fundamentally dif erent policy issues from
other U.S. intelligence sactivities because
they are an instrument of foreign policy.
Indeed, constitutional authorities draw 8
distinction between Congressional power to
restrict the gathering of information. which
may impair the President’'s ability to use
diplomatic, military. and intelligence organi-
zations as his “eyes and ears,” and Congres-
siona) power to rerilate covert action that
goes bevond inform ition gathering. There is
little support for tiI e view that such special
activities are an exclusive Presidential func-
tion. Congress has the constitutional! power
to refuse to appropriate funds to carry out
special activities and may impose conditions
on the use of any funds appropriatec for
such purposes.

Under current law, however, the Congres-
siona! mandate is ambiguous, confusing and
incompiete. There is nc express statulory
authorization for special activities: the re-
guirement for Presideniial approval oi spe-
cial activities applies only to the ClA. and
Presidentis] approval procedures are not
specified. There is & question wheither Con-
gress has intended that the President have
authority to conduct speciai activities which
are inconsistent with or conirary to other
statutes. The statutory requirements for in-
forming the intelligence committees of spe-
cial activities are subject to misinlerpreta-
tion, and the scope of activities covered by
the law is undefined. This bill seeks te
remedy these deficiencies so that covert ac-

fa) Presidential Findings

Bubsection (a) would provide statutory au-
thority for the President to suthorize the
conduct of special activities by departments,
agencies or entities of the United States
when he determines such activities are nec-
essary to support the foreign policy objec-
tives of the United States and are important
tc the national security of the United
8tates. This determination must be set
forth in & “Finding” that meets certain con-
ditions. The importance of this requirement
is underscored by Section 3 of the bill, dis-
cussed iater. which prohibits expenditure of
funds for any special activity unless and
until such a presidential Finding has been
issued.

The curreni Presidential approval provi-
sion in the Hughes-Ryan Amendment (22
USC 2422) requires & finding by the Presi-
dent “Lhat each such operation is important
to the national security of the United
States.” The proposed new subsection
503(a) would require the President to make
an additional determination that the activi-
ties “are necessary to support the foreign
policy objectives of the United States.” This
conforms the statute to the Executive
branch definition of “special activities” in
section 3.4(h) of Executive Order 12333
which refers to “activities conducted in sup-
port of national foreign policy objectives
abroad.” The President should determine
not only that the operation is important to
national security. but also that it is consist-
ent with and in furtherance of established
U.8S. foreign policy objectives.

In addition to reflecting these presidential
determinations. Findings must meet five
conditions. First, paragraph 503(aX1) would
require that each Finding be in writing.
unless immediate action is required of the
United States and time does not permit the
preparation of a written Finding, in which
case a written record of the President's deci-
sion would have to be contemporaneously
made and reduced to a& written Finding as
soon as possible but in no event more than
48 hours after the decision is made. This re-
quirement should prevent a President’s sub-
ordinate from later claiming to have re-
ceived oral authorization without further
substantiation than the subordinate’s un-
documented assertion. It is also consistent
with the President’'s current policy of re-
quiring written Findings.

Second, paragraph 503/a) 2 would restate
emphatically the current iegal barn on retro-
active Findings. It would provide that a
Finding may not authorize or sanction spe-
cial activities. or any aspects of such activ)-
ties. which have already occurred. This i
also consistent with the President's current
policy.

Third, paragraph 503:(aX3) would reguire
that each Finding speciiy each and every
department. agency. or entity of the Unitec
States Government authorized to fund or
otherwise participate in any way in the spe-
cirl activities authorized in the Finding.
This requirement is consistent with section
1.8(e* of Executive Order 12333 which states
that no agency except the ClA in peacetime
may conduct any special activity “unless the
President determines that another agency is
more likely to achieve a particular objec-
tive."”

Fourth, paragraph 503(ax4: would require
that each Finding specifyv. in accordance
with procedures t¢ be established. any third
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party, Influling any third country, Which b
net an slement of, tontractor of, or contret e

will be used to fund or otherwise participate
in any way in the special activity concerned.
The purpose is to require the President’'s ap-
proval and notice %o the imelligence com-
mtttees when third countries, or private par-
ties outside normeal U.8. governmemnt con-
trols, are used 10 help implement a covert
aetion operation. The intent is that proce-
@ures be -established In consultation with
the ntelligence committees to determine
when the kwdvement of a third pany con-
stitites use “to fund or otherwise partici-
pate” in » special activity and to determine
when a private party is not “subject to U.B.
-Government policies and reguistions.”

Pith, paragraph 503(aX5) would establish
that & Finding may not suthorige any action
that swould be inconsistent with or contrary
to any statute of the United States. This is
simfiar to section 2.8 of Executive Order
12333, which states thai nothing ip that
Order “shali be construed to authorize any
activity #n violation of the Constitution or
statutes of the United States” Current CIA
policy & to conform its operations to any
federal statutes which apply to apecial ac-
tivities, eithrer directly or as laws of general
xpplication. This provision is not intended
$0 require that special activities anthorised
in Presidentinl Findings comply with staty-
tory limitations which. by their terms. apply
only to anather U.B. Government program
or activity. Per example, s stataory restric-
tion on Lhe overt Defense Department arms
transfer program wouid not apply to covert
ClA arms transéers authoriped in a Finding,
even #f the ClA obtained the arms from the
Defense Department under the Economy
Act. When the Congressional concerns that
led to the restriction on the Defense De-
partment program are relevant to the sim-
Inr oevert ClA aotivity, those tactors should
be taken into account by the intelligence
cormitiees.

tds Fully end Currently Informed

Bubsection 583(b) wouid place » statutory
obligntion en Executive branch olficials to
keep the intelligence committees fully and

currently informed of special activities and |

furnish the intelligence committees any in-
formation or material concerning special ae-
tivities which they possess and which is re-
guested by elther of the Intelligence com-
mittees {n order to carry out its authorized
responsibilities. This subsection differs in
four respeets from Lhe paraliel provisions of
Bection 502 that apply to other inteligence
activities.

The first difference is that the obligation
would be placed on the President. as well &s
on the DC1 and the heads of departments,
agencies, and entities of the U.B. Govern-
ment. The President may have unigue infor-
mation concerning & special activity that
shouid be imparted to the commitiees.

The seconc difference is tha! the obliga-
t1on would be ptaced on the heads of depart-
wnents, arencies, and entities of the US.
Government “authoriged to fund or other-
wise peartacipate in & special activity"'—
ratnier Lhan tust those directly involved i the
activity. This conforms to the terms of the
presidgential Pinding requirement in subsec-
tion 503/aX33

The third difference is that the yvequire-
ment to miorm the committees of “any sig-
nifican: anticiputed intelligence activity™
would be deteted. 1n the case of special ac-
tivities, that requirement would be super-
ceded by the requirements in subsections
503.c; and (d;, discussed below, for report-
ing presidential Findings sand significam

M in wposllt’ m"'ﬂhﬂuh

“phoviden in Subsestion IOLsD
for mmmm
somemitibes.

mmumhmmam

503.c) for limiting the mumber of Members
of Congress to whom information would be
imparted In exceptionally sensitive cases.
Mereover, sensitive sounces and methods
would also be protected under the proce-
dures established by the Presideat and the
intelligence committees pursuant to subsec-
tion 501(c) and by the House af Representa-
tives and the Senate pursuant to subsection
Ho1(da
{c) Notice of Findings

Bubsection 503(c) would require the Presi-
dent to ensure that any Findings issued pur-
suant to subsection (a). above, shall be re-
ported t0 the intelligence commitices as
200N a8 possible, bkt In no event later than
48 hours after it has beer: signed. 1f, howev-
er, the President determines #t s essential
fo lmit access W the Finding to meet ex-
traordinary circumstances affecting vital n-
terests of the United States, such Finding
may be reported to 3 Members of Con-
gress—the chairman and ranking minorRy
members of the intelligence commitiees, the

dure s similar to meexisﬁzmpmmoam
clause (B) of the curremt paragraph
$01{aX1) for Himiting prior notioe of “'signifl-
eant anticipated mtelligence eactivities” %o

iaw are the elimination ef the preambular
clauses in the current subsection 561{a) that
gualily clsuse (1Xb) and the delection of
the separate provision in the current subsec-
tion §04(d) for “timely” motice when prior
notice is not givem. These exrrent provisions
bave created oonfusion because ihey
appear, on the one hand, to require aotice
of Findings to at least the 8 leaders while,
ah the other hand, leaving open the possi-
Dility of postponement of notice until some
time after a Finding is implemented. The
praposed new subsection 503(c) changes the
point of reference in the law from notice
prior Lo the initiation of an activity to the
more togicu! point of notice immediately
upen the issuance of & Finding.

Subsection 503.b; would alse reguire that
i all cases & ceriified cepy of the Finding
signed by ihe President shall be provided to
the chairman of each inielligence cemunil-
tee and that, if access is limited. a statement
&f the reasons for limiting access to the
Finding oconcerned shall accompany ihe
copy of the Finding.

14/ Notice of Significant Changes

Subsection 503(d> would reguire the Presi-
dent to ensure that the intelligence commit-
tees, or, I applicable, the 8 leaders specified
in subsection (c), are promptiy notified of
any significant change in any previously-8p--
proved special activity. The intenl is ihat
wsuch changes should be reported insofar as
practicadble prior 10 their implementation. in
accordanoce with procedures agreed upon by
the intelligence committecs and the Presi-
dent. Such procedures currenily exist in the
form of agreements entered into between
the DCI and the Chairman and Vice Chair-
man of the Senate Intelligenoce Conmamitiee
in 1984 and 1986. Anv change in the actual
Yerms mnd conditions of 8 Finding would

Wore 1a bv reposted In acesedanoe WD SN-
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mm-—uauw— of
the teem “apetinl actinitivs”. Mot herstolors
aed or deftand I statute, the berm has mew-
erthelens heen uned since 1978 in two Exson-
tee orders ss 2 suphemism for the more col-
loguist term “cerert actions”. Ths term &
adopted here not asky Secause of its previ-
ous use within the Bxsoutive branch St as
a more sppropriste designation of such so-
tivity by the Unlted Staves.

As stated, the Gefinttion -0f “spectal activi-
thes™ set forth in wection 903 e) 13 based
upon the definition of the termn Row set
forth I section 3.4(h) of Execitive order
12333, isswed by President Reagan on De-
cember €, 1981. Indeed, the first and princi-
pal Chause of the definition 8 taken verba-
tim from the definition I the Executive
order. The exclusionary elauses, exempting
certain activities from the scope of the defi-
nition, are for the most part modifications
of, or additions ta, ¢ exclusions contamned
in the Executive aorder definition

As defined in section $03(e), a “special ac-
tivity™ is any sactivity cenducted in suppart
©f nationa) foreign policy objectives abroad
which is plannad and executed so that the
role of the United States Government is not
apparent er ackmowiedged publicly, and
functions in sapport of such activity. The
definition comers sll covart activities under-
taken by te Uaited States to suppert its

countries \
agency, or siement of the Dnited States
Governtnerd wsed o caryy ot sach activi-
Hies. Wiile 4t applies 0 those activities con-
ducted n support of satiorml foreign policy
ohjectives abroad, the Seran encempasses
those wactivities comducted dy the United
Bates Government within the territory of
the United Sintcs, 3¢ Jong as they are in-
tended to support US. sbjectives sbroad
The definition applies only to activities in
which the male of the US. Government i
et appareat or adcnowledged 10 the public.
Thus, activities 9f the United States Gov-
ernment conducted in support &f nstional
foreign policy chjectives whickh are made
known to the public, or whick would be
made knowm to the public ar press if the
Government were asked, sare not covered by
the delinition.

The definition also makes clear that spe-
cial activities shall not be intended to influ-
ence U.S. paolitical processes, public opinior.
policies or media. The purpose of this lan-
guage is to preclude the use of the authority
contained 1n this bill to plan or execute spe-
cial activities for the purpose of influencing
V5. public opintori. White It & recognized
4t some special activities may oocasionally
Rhave an indirect effect on U.S. public opin-
fon. no such activily may be mstitnted for
this purpose, and to the extent such indirect
effect can be minimized in the phmming and
execution of spectal activities, 8 should be
done. This portion of the definition. reiter-
ates what has been longstanding policy and
practice within the Executive branch.

The 4definition further specifies four
broad areas of activity underiaken by the
Undred Staves Goverrunent I support of
foreign policy objectives which are not in-
chuded within the definition of speciz! ac-
tivities even ¥ planned and conducted »o
that the Tole of the United Htates Govern-
ment is not apparent or scknowledged pub-
licly. These inchiée activities to collect nec-
essary inteltigence, military operations zon-
ducted by the armed forces of the United
Biates and subject to0 the War Powers Reso-
Jution (80 US.C. 1541-1548:. diplomatixc ac-
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The exclusion of U.8. activities to collect
necessary intelligence is intended to tover
all activities of the United States Govern-
ment undertaken for the purpose of obtain-
ing intelligence necessary for the national
security of the United States. While such
activities clearly require oversight by the
Congress, they are excluded from the defini-
tion of “special activities”, inasmuch as they
are subject to separate authorization and
oversight, angd often do not require specific
sapproval by the President. This exclusion
reiterates the longstanding policy contatned
tn the Hughes-Ryan amendment (24 U.8.C.
2422) (1874) and in subsequent Executive
orders.

The exclusion of military operations con-
ducted by the armed forces of the United
States and subject to the War Powers Reso-
lution (50 U.S.C. 1541-1548! is new. appear-
ing in neither statute or Executive order
heretofore. The purpose of this exclusion is
to clarify a problem of inierpretation
namely, when is & military operation under-
taken by the United States reportable as a
“gpecial activity' or covert action? The defi-
nition sets forth a ciear dividing line: if the
military operation concerned is carried out
ocovertly by U.S. military forces and it is not
required to be reporte¢ to the Congress
under the War Powers Resolution, then it is
a spectal activity” which is reportable to
the intelligence committees under this stat-
ute. The exclusion would not apply to
coveri assistance given by the United States
to the military forces, or to support the
military operat:ons of a third party. either
governmental or Lo private entities.

The third area excluded from the defini-
tion of special activities is diplomaltic activi-
ties carried out by the Department of State
or persons otherwise acting pursuant to the
authority of the Fresident. This represents
s modification of the comparable exclusion
in Executive order 12333. Although maost
diplomatic activities of the United States
are publicly acknowledged. it is recognized
that there are many dipiomatic contacts
and deliberations which are necessarily
secrel. The definition of special activities
excludes these activities so long as they are
undertaken by the Department of State. or
py persons—either government cfficiais or
privale citizens—--who are acting pursuant te
the authority of the President. It would not
exclude diplomatic sctivities which are car
rned out by persons who are not empioyvees
of the Deparumern: of State—either govern-
mental or pmaue—-wnose authority to carry
out such acuiviues on behalf of the United
Stai=s is not mroauy established oy law or
Exaecutive branct: pones.

The fourth andé final area exciuded from
the definitior: of special activities are activi-

tes of the Departiment of Justice or federal
iaw enforcemcn' ag ncies solely Lo provide

. forcement authiorities of
.. Tnis exclusion is also
or ir law nor Executive
1ts incorporation here is

new. re fiected n
order hereiofore
inended to clarify & problem of interpreta-
tion which hac exisieé under the current
{ramework, namely, do law enforcement ac
tivities undertaken coverily by T.8. Govern-

ment agencies ouwside the United Slates
gualiiv as spectal activities? The formuls
tior contained in the proposed definition
would exclude assistance provided covertly
o third countries by U.S. law enforcement
agaencies. It would not exclucge law enforce-

SECTION 3. LIMITATION OX USE OF PUNDS POR
SPECIAL ACTIVITIES

Section 3 of the bill redesignetes section
502 of the Nationa! Security Act of 1947,
which conoerns the funding of intelligence
sctivities. as section 504 of the Act and adds
s bew subsection (d) which deals with the
use of funds for special activities.

‘This provision is intended to carry for-
ward and expand the limitation currently
contained in 22 U.S.C. 2422 (the Hughes-
Ryan Amendment). which would be re-
pealed by Section 1 of the bill. The Hughes-
Rysan amendment resiricts the use of funds
agproprisied, to ClA to carry out actions
outside the United States “other than the
collection of necessary intelligence', uniess
and unti! the President had determined that
such actions were important to the national
security.

Section 504(d) would similarly provide
that appropriated funds could not be ex-
pended for special activities untll the Presi-
dent had signed. or otherwise approved. &
Finding authorizing such activities, but it
would expand this limitation to cover the
funds appropristed for any department.
agency. or entity of the Government. not
solely CIA. It would also cover non-appro-
priated funds which are available to such
elements from any source, over which the
agency Involved exercises control. These
might include funds ofiered or provided by
third parties, funds produced as a result of
intelligence activities (Le. proprietaries). or
funds originally appropriated for an agency
other than the agency who wishes to
expend the funds. The limitation contained
in section 504(d) would slso apply whether
or not the agency concerned actually came
into possession of the funds at issue¢. 8o long
as the agency concerned had the abiiity te
direct such funds be expended by third par-
ties—governmental or private—it could not
do so unti) & presidential Finding had been
signed. or otherwise approved. in accordance
with the requirements of section 503(a;.

SECTION 4. REDESIGNATION OF SECTION 503 OF

NATIONAL SECURITY ACT OF 1947

Seciion 4 redesignales sectior 563 of the
Nationa! Eecurity Act of 1947 as section 503,
to cuoniorm 1o the changes made by the bili

TET OF THE PRESIDENT'S LETTER OK NEW

GUIDELINES FOF COVERT OPERATIONS
Hon. Davip L. BORER,
Chairman, Senats Seiect Committee on In-
telligence, U.S. Senate. Washington, DC
cc. The Honorabic Lour Stokes anc the
Honorable Henry J. Hyae.

DEAR CHAIEMAN Borex: In my March 3@,
1987, message to Congress. I reporied on
those steps 1 had taken and intenced te
take to implement the recommendations of
the President's Special Review Board. These
included & comprehensive review of exécu-
tive branch procedures concerning Presidern:-
tiki approvai and notificatior to Congress of
covert-action programs—or so-calied specia:
act:vities.

I my message. 1 noted that the reforms
and changes I had made and would make
*are evidence of my determination to return
to preper procedures inciuding consultation
with the Congress.”

In this regard, Frank Carlucei has pre
sented to me the suggestions developed by

will be of substantial deneflt to our country.
and I pledge t0 work with you and the mem-
bers of the two commitiees to achieve it. We
si! benefit when we have an opportunity W
conter in advance about important decisions
affecting our national security.

Bpecifically, I want to express my support
for the following key conccpts recomroend-
ed by the committee:

1. Except in cases of extreme emergency
all national security “findings™ should be i
writing. If an oral directive is necessary. s
record should be made contemporaneous)y
and the finding reduced to writing and
signed by the President as s00n a5 possibie,
but in no event more than two working days
thereafter. All findings will be made avai;-
able to members of the National Securit)
Council (NS.C.).

2. No Finding should retroactively author-
tze or sanction a special activity.

3. If the President directs any agency or
persons outside of the C.1.LA. or traditionsa:
intelligence agencies to conduct a special ac-
tivity, all applicable procedures for approval
of s finding and notification to Congress
shall apply to such agency or persons.

4. The intelligence commitiees should be
appropriately informed of participation of
any Government agencies, private parties.
or other countries involved in assisting with
spectal activities.

5. There should be a regular and periodic
review of all ongoing special activities bott:
by the intelligence committees and by tn<
N.8.C. This review should be made to deter
mine whether each such activity is continu-
ing to serve the purpose for which it was in-
stituted. FPindings should terminate or
“sunset” at periodic inlervals unless the
President, by appropriate action, continues
them in force.

6. 1 believe we cannot conduct & - effective
program of special activities with &t the co-
operation and support of Congr: s Effec-
tive consultation with the intellig mnce com:
mittees s essential, and J am determined to
ensure that these commitiees can discharge
their statuiory responsibilities in this area.
In all but the most excepuional eircum
stances. timeiy notificatior to Congress
under Section 501(b) of Lthe Natioral Secur
ty Act of 1947, ps smenaed wilt 13t be g«
iayed bevond two working cays :' the
tial. of & special activity. Wiiie  believe
that the current statutory f{ram *work is
adeguate. new executive bransh pooccedures
nevertnieless are desirabie to ensare that
the spirit of th# law s fui'y implemented.
Accordingly. I hasve direcies my staff to
draft for my signature execuine gocuments
to impiemern! apobropriately ine principle:
se: {orih in Lnis jetler.

White Lhe President mus! retain the fxe:;‘
bitity as Commandsr in Chrsf ang chie! ex-
ecutive to exercise tnoss constitunional &u
thiorities necessury 10 safeguard the naricr
and its ciuzens maXimum consultation anc
notificaiion & and will be the firm policy ¢
this Admimstraticr..

Sucere!s .

RoxaLp REAGAN.@
& Mr. BENTSEN. Mr. President. I am
pleased today 0 join my coliesgues in
introducing the “Intelligence Over
sight Act of 1987 This legislation
continves the pattern of statutory
strengthening of the intelligence over-
sight process that was established €0
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years ago by the National Security Act
of 1947. In the ensuing years, Congress
has enacted other legislation in this
area, including most recently the For-
eign Intelligence Surveiliance Act of
1978, the Intelligence Oversight Act of
1980, and the Intelligence Identities
Protection Act of 1982. Each of these
pieces of legislation responded to a re-
quirement that was iaentified at ine
iime, ranging from i{he need 1o
strengthen our counterintelligence ca-
pabpilities in the first instance 1o a life-
and-death situation where CIA agents'
)aentities were being publicly revealed
in the past. The legislation we are in-
troducing today, too, grows out of our
Own recent experience.

One of the lessons that we learned
during the investigation of the Iranian
arms saies and diversion of profits to
vhe Contras is that current oversight
statutes, particularly in the ares of
covert action reporting, are simply not
specific enough. Indeed, it had become
obvious during the preliminary investi-
gation conducted by the Select Com-
mittee on Intelligence late last year
wnat there were gaps and ioopholes in
our oversight laws and that there were
some individuals within the executive
branch who exploited these loophoies
as 8 means of avoiding congressional
notification of a covert operation.

To be specific, there is currently a
statutory requirement that the over-
s1ght committees of Congress be noti-
fied in advance of covert actions, or
must be notified “in a timely fashion”
after the fact. This loophole of
‘“timely fashion’ was broad enough to
allow the administration not to report
tne Iranian arms saies for some 18
months. I doubt they would have re-
poried them even then, except that a
small newspaper in the Middle East
broke the story in November of last
year.

The legislation that we are introduc-
ing toaay cioses inhai loophoie by re-
quiring that ine President provide
writien notification to the Oversight
Committees of Lne Congress within for
48 nours after ne has authorized a
cover. acuon. If he bpelieves that the
acuon is oo sensitive 1o reveal to the
enure memboersnip of the Intelligence
Commitlees. he wouid be auihorized
to irmit notification vo ihe chairmen
and ranking mempers of those com-
mittees. the maiority and minorily
ieagers of the Senate and the Speaker
and minority leader of the House. No-
ufication of these eighi indrmviduals
would insure that we do not nave an-
olner situation where our Country is
embarked on & course of aciion witn
poientially grave foreign poiicy impl:-
cauons without notiiving tne Congress
1nal such was about {¢ be done.

Uniike present law, which does not
reguire Presidentua! approval for
covert activities conducted by agencies
other than the CIA, ihis legisiaiion
spells out for the first time tnat the
President mus: personaliy approve
each covert action or ‘‘speciai &Cuivi-
ty.” as they are sometimes called. So

‘CONGRESSIONAL RECORD — SENATE

that there will be no doubt as to what
the Pregident has authorized and
when he suthorized it, our legisiation
requires that a Presidential finding be
in writing and that a copy of each
finding must be transmitted to the In-
teiligence Commitiees wicnin 48 nours
after it is signed. Retroactive findings
sucn as were used in uvne Iran arms
saies would be pronibited.

In oiner seclions, inis legislation
would spell out for ivhe first time the
statutory power of the President to
fauLhorize covert actions. It aiso pro-
vides that no finding which authorizes
& covert action can operaie contrary to
statute and inat no funds can be used
for a coveri action unless tnere is &
finding. Taken togeiher, it seems to
me Lnat Lnese requirements represent
& reasonabie approach to the probiem
of regaining coniroi over covert ac-
tions, while at ihe same time not in
anv way narming or endangering our
Nation's apility 1o conduct such oper-
ations.

Mr. President, I wouid like to close
this statemeni on & more personal
note. I nave been a member of ine
Seiect Commiilee on Intelligence for
aimost 7 years now. In time of service
on the committee 1 am the senior
member on tne Democratic side.
During these years it has been my
privilege to have had weekly, and
sometimes aimosi daily, contact with
the men and women of our Nation's
intelligence services. The work that
they do for our country is absolutely
invaluable, and many of them routine-
1y put their lives on the line with little
Or no pubiic recognition.

Indeed, when pubiic recognition does
occur, it can sometir: s mean deatin, as
in the case of Wil am Buckley who
was CIA siation chief in Beirut. Buck-
ley was taken nostage, tortured, and
killed because of what he was doing
for his couniry—our country. There
are similar men and women all over
the worid doing their jobs in silence
and wilthout public praise. In the
lobby of the ClA heaaguariers build-
ing in Langley, VA, t1ere are rows of
gold stars carved into une waii. Eacn of
tnose stars representc & C1A empioyee
who was Killed serving his country. Be-
neain the stars is 8 dispiay case in
which has beer placed an open book.
There are names in ithe book repre-
senting mos. of the stars on the wail
but {nere are biank ines as well ior
some of tnese CILA employeses still
cannot be publicly idenufied, even 3%
years iater,

M:. President. I end with these ser-
timenis pecause I wani (0 mak¥ It
clear thal in Sponsoring lhis iegisis-
tion today, 1 am nou aiming it at the
mer. ané women of the inteliigence
community. 1 am pot criticizing tnzm
for ihe )ob they do for us each and
every day. No, I am not introducing
tnis iegislation as a way of strengihen-
ing the oversight process, continuing
tne pattern of the past 4C years, and
making our Nalion's parinership be-
tween the legisiative and executive

‘September 25, 1987

branches in this area a stronger and
even more productive one.@

. MURKOWSKI. Mr. President,
events of recent months have high-
lighted the importance of congression-
al oversight of intelligence activities.
The oversight function, performed by
the two Select Intelligence Commit-
tees—one in the House and one in the
Senate—is the means by which this de-
mocracy reconciies ine peopie’s right
to know with the intelligence agencies
need for secrecy.

Under existing law the intelligence
agencies are obliged to Keep inhe two
communities currentiy informed of
significant intelligence acuvities, in-
cluding covert action. However, amoi-
guities inherent in existing statutes
were dramatically nighlighved during
the recently concluaed congressional
investigation of the Iran-Contira affair.
It is unportant that these ambiguities
are eiiminated so tnalt \ne ground
ruies are clearly understood in both
the Executive and the Congress and
the temptation to look for icopholes is
reduced.

As an outgrowth of painstaking ne-
gotiations on these issues petween the
staffs of the Senate Inteiligence Com-
munity and the National Security
Councll, the commitiee sent a letter
to ine President’'s National Security
Agdviser. The legisiation ciosely follows
the provisions contained in ihat letter.

This bill does not impose new and
more onerous burdens upon the intel-
ligence agencies. Ratner, it ciarifies
and rationalizes existing iaw. For ex-
ample, this bill will, for the first time,
explicitly empower the President to
auinorize covert actions and establish
a Presidential “finding” as ithe author-
izing document.

I am pleased to join wiin my distin-
guisned colleague from Maine, vne vice
chairman of the Senate Seiect Com-
mitiee on Intelligence, in cosponsoring
this legislatior.

By Mr. INOUYE (ior nimself.
Mr. Evans, Mr. Bvrp, Mr.
CRANSTON, Mr. SIMPSON, Mr.
DeCONCINI. Mr. BURDICK, Mr.
DaAsSCHLE. Mr. MURKOWSKI. Mr.
McCaik. Mr. BINGAMAN. Mr.
BosCHWITZ Mr. COCHRAN. Mr.
CoNrar  Mr. DOMENICI. Mr
GoRE, Mr. GRAMM. M. LEVIN.
Mr. MATSUNAGA. Mr. PELL, Mr.
REer. Mr. R1EGLE, Mr. ROCKE-
FELLER Mr. RupMax Mr. Star
PORD, Mr. SANFORD Mr. SiMON.
M:. WirTs. Mr. BOREN, and
Mr. MELCHER :

S. 1722, A bili Lo aulhorwe ihe estab-
lisnment of the Nauona: Museurm of
tne Amerncan Indian. Heve Founda-
tiop within the Smiunsonian Institu-
tion. and to establish a memeornial to
the Amernican Indians and for other
purposes: DY UnNanimous consent re.
ferrea jointiy to ine Commititee on
Ruiles and Administrsiion and tne
Seiect Commitiee on Indian Affairs
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